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TO . The Commission
Todd A. Stevenson, Secretary

THROUGH: Kenneth R. Hinson, Executive Director

FROM : Cheryl A. Falvey, General Counsel
Philip L. Chao, Assistant General Counsel, RAD
Patricia M. Pollitzer, Attorney

SUBJECT : Revision of Ignition Source Specification in the Standard for the Flammability
of Mattresses and Mattress Pads, 16 C.F.R. part 1632

BALLOT VOTE DUE: _ September 13, 2011

Staff is forwarding to the Commission a briefing package, along with a draft final rule, to
amend the Commission’s flammability standard for mattresses and mattress pads, codified at 16
C.F.R. part 1632. This action would revise the ignition source provision at 16 C.F.R. §
1632.4(a)(2) to specify a standard reference material (“SRM”) cigarette developed by the
National Institute of Standards and Technology (“NIST”).

Please indicate your vote by selecting one of the following options:
l. Approve publication in the Federal Register of the draft final rule revising the ignition

source provision in the flammability standard for mattresses and mattress pads (16 C.F.R.
part 1632), without changes.
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1. Approve publication in the Federal Register of the draft final rule revising the ignition
source provision in the flammability standard for mattresses and mattress pads
(16 C.F.R. part 1632), with changes (please specify changes):

Signature Date

I1. Do not approve publication in the Federal Register of the draft final rule revising the
ignition source provision in the flammability standard for mattresses and mattress pads
(16 C.F.R. part 1632).

Signature Date

IV.  Take other action (please specify):
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EXECUTIVE SUMMARY

On November 1, 2010, the U.S. Consumer Product Safety Commission (CPSC) proposed a
technical amendment to the Standard for Flammability of Mattresses and Mattress Pads,
codified at 16 CFR part 1632. This amendment would change the ignition source specification
in the Standard to a Standard Reference Material (SRM) cigarette. CPSC staff recommends that
the Commission issue the proposed amendment on a final basis, to become effective one year
following the date of publication of a notice of final rulemaking in the Federal Register.

In January 2008, CPSC staff learned that the manufacturer of conventional (non-reduced
ignition propensity, or “RIP”) unfiltered Pall Mall cigarettes, the R.J. Reynolds Tobacco
Company, planned to cease production of the non-RIP version of this cigarette in February 2008.
Manufacturers and testing organizations soon expressed concerns to CPSC staff that the
unavailability of the specified test cigarettes would hinder compliance testing of covered
products. Development of a new ignition source to meet the Standard was needed.

To fill the need for a “standard” cigarette ignition source that would perform consistently, the
CPSC entered into an interagency agreement (IAG) with the National Institute of Standards and
Technology (NIST) to develop an SRM cigarette. The purpose of developing an SRM cigarette
is to provide for continuity of compliance testing and enhance repeatability of test results without
changing the level of fire safety provided by the Standard. The resulting SRM cigarette,
designated SRM 1196, has the approximate ignition strength of the original unfiltered Pall Mall.
CPSC staff recommends that an SRM cigarette have this ignition strength to provide for
continuity of performance.

CPSC staff considers the SRM 1196 cigarette to be a reasonably equivalent ignition source
for tests of smolder resistance, based on the testing and development program conducted by
NIST. CPSC staff is now using SRM 1196 in testing mattresses for compliance with 16 CFR
part 1632.

This technical amendment would not change the level of safety provided by the Standard and
would not impose a significant cost burden on testing firms and manufacturers. Staff
recommends that the Commission publish a final technical amendment to 16 CFR part 1632,
Standard for the Flammability of Mattresses and Mattress Pads, to change the ignition source
specification to SRM 1196.
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Memorandum approved and signed.

Date: September 7, 2011

TO : The Commission
Todd A. Stevenson, Secretary

THROUGH: Cheryl A. Falvey, General Counsel
Kenneth R. Hinson, Executive Director

FROM . DeWane Ray, Assistant Executive Director
Office of Hazard Identification and Reduction
Patricia K. Adair, Project Manager
Directorate for Engineering Sciences

SUBJECT : Final Technical Amendment to 16 CFR part 1632, Standard for the
Flammability of Mattresses and Mattress Pads

I.  INTRODUCTION

On November 1, 2010, the U.S. Consumer Product Safety Commission (CPSC) proposed a
technical amendment to 16 Code of Federal Regulations (CFR) part 1632, Standard for the
Flammability of Mattresses and Mattress Pads’ (see Tab A). This memorandum provides a
review of the public comments received in response to the notice of proposed rulemaking (NPR),
and it recommends that the Commission issue the amendment on a final basis.

II. BACKGROUND
a. Standard for the Flammability of Mattresses and Mattress Pads

The Standard for the Flammability of Mattresses and Mattress Pads (“Standard”) appears at
16 CFR part 1632. The Standard was issued by the U.S. Department of Commerce in 1972,
under the authority of the Flammable Fabrics Act (FFA). When the CPSC was created, the
responsibility for testing and amending the flammability standards under the FFA was
transferred to the Commission.

The Standard sets forth a test to determine the ignition resistance of a mattress or mattress
pad when exposed to a smoldering cigarette. Lighted cigarettes are placed at specified locations

1 75 Federal Register 67047, “16 CFR part 1632 Standard for the Flammability of Mattresses and Mattress Pads:
Proposed Rule,” November 1, 2010.
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on a mattress (or mattress pad).? The ignition source cigarette is specified in the Standard by
physical properties representing the ignition strength of an unfiltered Pall Mall cigarette, which
was originally identified as the most severe smoldering ignition source.> The Standard
establishes pass/fail criteria for the tests. The Standard also requires manufacturers to maintain
records demonstrating compliance with the testing requirements.

b. Summary of test procedure

The test procedure for the Standard is summarized in section 1632.4-5. The test procedure
requires that a number of lit cigarettes be placed on the test substrate in specific positions (with
the number and positions of cigarettes determined by the test performed and the construction of
the specimen). For mattresses” and mattress pads,” 18 cigarettes are placed on each specimen
test surface. If a cigarette self-extinguishes during testing, it must be replaced with a cigarette in
another location of the same type of construction feature. The test is completed when one of the
following criteria is met: (1) 18 cigarettes have burned their full length; (2) 18 cigarettes have
self-extinguished; or (3) a char length greater than two inches occurs in any test location.

The Standard, as written, clearly contemplates that smoldering ignition resistance be
determined using cigarettes that have a high ignition propensity (i.e., they would ordinarily burn
their full length). The Standard does not state that self-extinguishing cigarettes constitute a
“passing” result for a tested mattress surface; CPSC Compliance staff generally would consider
such tests to be inconclusive in the absence of some technical determination that the mattress
inhibited the burning of the cigarettes. Cigarettes with a lower ignition propensity are
incompatible with the tests in the Standard because such cigarettes may be expected to self-
extinguish independent of the smolder resistance of the mattress being tested.

c. 16 CFR part 1632 Ignition Source Specification

As specified in the Standard at section 1632.4(a)(2), the ignition source “shall be cigarettes
without filter tips made from natural tobacco, 85+2 mm long, with a tobacco packing density of
0.270+0.02g/cm3 and a total weight of 1.1+0.1g.” According to research conducted by the
National Institute of Standards and Technology (NIST) in the 1970s on commercially available
cigarettes, the purpose of the original specification was to replicate the most severe smoldering
ignition source for testing mattresses and mattress pads under the Standard.

d. CPSC-funded research at NIST

2 0n March 15, 2006, the Office of Compliance and Field Operations issued an “Interim Enforcement Policy for
Mattresses Subject to 16 CFR parts 1632 and 1633” to reduce testing from six mattress sleep surfaces to two
mattress sleep surfaces for each new prototype created to comply with 16 CFR part 1633.

® Loftus, Joseph J., “Results of Temperature Measurements Made on Burning Cigarettes and Their Use as a
Standard Ignition Source for Mattress Testing,” NBS Memo Report, National Bureau of Standards, June 18, 1971:
and Loftus, Joseph J., “Back-Up Report for the Proposed Standard for the Flammability (Cigarette Ignition
Resistance) of Upholstered Furniture,” PFF 6-76, NBSIR 78-1438, National Bureau of Standards, Gaithersburg,
MD, June 1978.

%16 CFR § 1632.4.

*1d. at 1632.5.

® Loftus, 1971. Op. cit.
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In August 2008, the CPSC entered into an Interagency Agreement (IAG) with NIST to
develop a new cigarette smoldering ignition source (SRM) that has the ignition strength of the
test cigarette mandated for use in the Standard.” CPSC staff’s objective in developing the SRM
ignition source was to enable continued ignition resistance testing for 16 CFR part 1632 with a
consistent ignition source without changing the level of fire safety provided by the Standard.
The SRM cigarette was intended to be a “safety-neutral” ignition source and provide the CPSC
and the regulated industry with a level of confidence that cigarettes purchased for testing over
time will be identical in ignition strength.

There are no cigarette test data to characterize the ignition propensity of 1972 cigarettes
when the Standard was promulgated. In the absence of such data, NIST sought to identify the
highest ignition strength cigarette, consistent with the intent of the original Standard. NIST
evaluated Pall Mall cigarettes of different vintages (1992 through 2008) to determine the ignition
strength of the cigarettes that have been used to test soft furnishings. In June 2009, NIST
provided CPSC staff with a report on their research, “NIST Technical Note 1627: Modification
of ASTM E2187 for Measuring the Ignition Propensity of Conventional Cigarettes.” The
research described in this report was used to develop an SRM ignition source for 16 CFR part
1632.

NIST recommended to CPSC staff that the new SRM cigarette meet the following
specifications:

Nominal length: 83 mmz 2 mm;

Tobacco packing density: 0.270 g/cm3 £ 0.02 g/cm3;

Mass: 1.1g+0.1g;

Ignition strength: 70 percent full-length burn (PFLB) to 95 PFLB, using ASTM E 2187,
as modified by Section 4.2 of NIST Technical Note 1627; and

¢ Non-Fire Safe Cigarette (FSC).

The length, tobacco packing density, and mass of SRM 1196 are nominally equivalent to the
cigarette ignition source in the Standard. Ignition strength was not specified in the Standard.
The ignition strength of SRM 1196 reflects the three oldest vintages of Pall Mall cigarettes tested
by NIST. The earlier vintages reflect the intent of the Standard. Because so-called “fire safe
cigarettes” did not exist in 1972, it was not necessary to specify a non-FSC in the original
Standard.

In July 2009, the Commission posted NIST Technical Note 1627 on its website to keep
stakeholders informed on the progress of this research. The Commission received three
substantive comments, all from industry trade associations representing manufacturers,
importers, and retailers affected by the smolder-resistance requirements of the existing and
proposed rules. The commenters generally recommended that the CPSC consider using an SRM
ignition source that approximates the ignition strength of either: (1) reduced ignition propensity
(RIP) cigarettes that are coming into the U.S. market, or (2) the lowest-ignition strength, non-RIP

" CPSC-1-08-0015; August 14, 2008.
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cigarettes in the U.S. market. Staff addressed comments on NIST Technical Note 1627 in the
NPR Briefing Package.?

e. Reduced ignition propensity cigarettes

Since 2004, states have been implementing regulations to require cigarettes to be of “reduced
ignition propensity” (RIP). A RIP cigarette (also referred to as “fire safe cigarette” or FSC) is
designed to self-extinguish when left unattended. Currently, regulations are in effect in all 50
states and Canada. According to the National Fire Protection Association’s (NFPA) “Coalition
for Fire Safe Cigarettes” website:

A fire-safe cigarette has a reduced ignition propensity to burn when left unattended. The
most common fire-safe technology used by cigarette manufacturers is to wrap cigarettes
with two or three thin bands of less-porous paper that act as *““speed bumps” to slow
down a burning cigarette. If a fire-safe cigarette is left unattended, the burning tobacco
will reach one of these speed bumps and self-extinguish.’

If a fire-safe cigarette is left unattended, An illustration of a “Fire-Safe Cigarette” showing the
the burning tobacco will reach one of these banded paper.
banded "speed bumps" and self-extinguish.  Coalition for Fire Safe Cigarettes, NFPA.*°

Based on the description of the technology, CPSC staff believes that the portions of the
tobacco column that are not covered by extra layers of filter paper are identical to the tobacco
columns of non-RIP cigarettes; the only portion of the cigarette that is different from the
conventional cigarette design is the part covered by the extra paper. Because state legislation
does not specify the band widths, the portion of the tobacco length without banding may vary.

I1l.  STAFF ANALYSIS OF COMMENTS RECEIVED ON THE PROPOSED RULE
On October 13, 2010, staff forwarded a briefing package to the Commission, recommending

that the Commission issue a notice of proposed rulemaking (NPR) to amend the Standard for the
Flammability of Mattresses and Mattress Pads, 16 CFR part 1632, to require a standard

8 October 13, 2010. Staff Briefing Package. Draft Proposed Technical Amendment to 16 CFR part 1632, Standard
for the Flammability of Mattresses and Mattress Pads.

® http://www.firesafecigarettes.org.

19 http://www. firesafecigarettes.org/itemDetail.asp?category | D=48&itemID=1190& URL=About%20fire-
safe%20cigarettes/What%20is%20a%20fire-safe%20cigarette?
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reference material (SRM) cigarette, which was developed by NIST. The Commission requested
public comments on the proposed amendment to be submitted by January 18, 2011 (see Tab B).

In response to the request, the Commission received five comments, which can be found at
www.regulations.gov, docket ID: CPSC-2010-0105. Two comments were from industry trade
associations: The International Sleep Products Association (ISPA) (No. 1), and the National
Textile Association (NTA) (No. 2). One comment was from a fire safety organization: the
National Association of State Fire Marshals (NASFM) (No. 3). Two comments were received
from individuals reporting no affiliations: No. 4 and No. 5.

a) Comments on the effectiveness of Reduced Ignition Propensity (RIP) cigarettes.

Comment: The CPSC did not properly consider the potential of RIP cigarettes in reducing
cigarette-ignited fires (No. 1, No. 2).

Response: The CPSC is very interested in evaluating the potential of RIP cigarettes to reduce
cigarette-ignited fires when mattresses and mattress pads are the first item ignited. In FY 2007,
CPSC staff began work on the Cigarette Ignition Risk (CIR) project. The goal of the CIR project
is to evaluate the change in the cigarette-ignited fire hazard presented by RIP cigarettes. This
project was deferred in FY 2009 and FY 2010, due to resource constraints. Staff resumed the
study in FY 2011. Results from the CIR study are expected to be publicly available in FY 2012.

While RIP cigarettes are designed to self-extinguish if left unattended, claims of actual
reductions in cigarette-ignited fires have not been substantiated by empirical state or national
data. CPSC staff has begun investigating the relative risk associated with RIP cigarettes but has
no test data or epidemiological evidence demonstrating that RIP cigarettes have decreased
significantly the incidence of smoldering ignitions of mattresses or mattress pads. Staff is not
aware of any published, peer-reviewed studies on the effectiveness of RIP cigarettes that
included testing of RIP and non-RIP cigarettes on commercially available mattresses, mattress
pads, or mattress mock-ups. If the mattress industry has sufficient test data to support the
hypothesis that RIP cigarettes self-extinguish consistently on 16 CFR part 1632- and part 1633-
compliant mattresses, CPSC staff would welcome the opportunity to review that information.

All 50 states and Canada have adopted pass/fail criteria that will allow no more than 25 percent
of 40 tested cigarettes to burn their full length when tested in accordance with ASTM E2187; this
means that 10 out of every 40 tested RIP cigarettes are allowed to burn their full length (i.e., not
self-extinguish). While this does not mean that 25 percent of commercial RIP cigarettes would
be expected to fail the test, it suggests that 100 percent compliance is unlikely. The “worst-case”
RIP cigarette would be one that burns its full length like a non-RIP cigarette. Further,
commercial RIP cigarettes could exhibit the same variability observed among non-RIP
cigarettes, thereby reducing reliability of test results.
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Comment: The NFPA report, “The Smoking Material Fire Problem,”*! says RIP cigarettes have

the potential to reduce deaths and injuries from cigarette-caused fires by 56 to 77 percent,
compared to 2003 levels (No. 1).

Response: CPSC staff considers NFPA’s estimate to be preliminary and will likely change
when the 2010 data are available. NFPA produced this estimated range by comparing the
NFIRS! smoking material fire deaths estimate from 2003 (the last full year before the first state
implemented a RIP cigarette law), to the estimate for 2008 (which is the most recent year for
which they have estimates). NFPA’s estimate incorporates a factor to adjust for the fact that
only an estimated 21 percent to 29 percent of the population was under an RIP cigarette law in
2008. This method adds uncertainty to the estimate. The NFPA’s estimated range (56 percent to
77 percent) is not a confidence interval and it does not imply precision. Measuring the reduction
in fire losses from 2003 to 2010 is more appropriate because in 2010, virtually 100 percent of the
population was effectively covered by a law, and no mathematical projection would be
necessary. Instead of relying on an imprecise estimate based on a year in which less than a third
of the population was covered by the law, staff intends to consider the estimate from 2010 when
it becomes available, to determine the estimated percent reduction.

b) Comments on the use of SRM 1196.

Comment: The Commission should consider as the target for a “safety neutral” SRM cigarette

the 2007-08 non-RIP Pall Mall, which in NIST testing exhibited a 30 percent to 50 percent full-
length burn (PFLB). The CPSC is effectively increasing the stringency of the Standard by using
an SRM cigarette with a 90 percent PFLB (No. 1, No. 2).

Response: The use of SRM 1196, which mimics the highest PFLB measured by NIST among
commercial cigarettes (the 1992 Pall Mall), does not alter the intent of the Standard; rather, SRM
usage ensures continuity of a reliably high PFLB, with low variability in the ignition source.
This approach is consistent with the intent of the Standard.

The consistently high PFLB of SRM 1196 (70 percent to 90 percent PFLB) is key to successful
completion of the test to determine compliance with the Standard. To test the smoldering
ignition of mattresses and mattress pads under 16 CFR part 1632, cigarettes are expected to burn
their entire length. If a cigarette self-extinguishes during testing, it must be replaced with a
cigarette in another location of the same type of construction feature. Tests using lower PFLB
cigarettes would yield misleading results that do not reflect the performance of the mattress
being tested. Further, using an SRM cigarette with a lower PFLB, such as the 2007-08, non-RIP
Pall Mall, to meet the testing requirements of 16 CFR part 1632, would require using more
cigarettes to complete the test, to the extent that self-extinguishing cigarettes would need to be
replaced during the test. In some cases it may be impossible to complete a test if the cigarettes
self-extinguish consistently.

1 Hall, J.R. The Smoking Material Fire Problem. National Fire Protection Association. Sept. 2010.
http://www.nfpa.org
12 National Fire Incident Reporting System (NFIRS).
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Comment: The Commission should allow unfiltered RIP Pall Malls or other lower heat-
producing commercial cigarettes on the market to be used to do 16 CFR part 1632 testing (No. 1,
No. 4, No. 5).

Response: There is no requirement in the Standard that a commercial cigarette be used;
however, cigarettes that burn their full length are needed to complete the test. In 1972, the
unfiltered, 85 mm Pall Mall was identified as the most severe ignition source among commercial
cigarettes. SRM cigarettes, which are designed to exhibit consistent burning behavior, did not
exist at that time. NIST’s research demonstrates that the PFLB performance of commercial
cigarettes is subject to significant variability that can lead to inconsistent test results. The use of
SRM 1196, which mimics the highest PFLB measured by NIST among commercial cigarettes
(the 1992 Pall Mall), does not alter the intent of the Standard; rather, SRM usage ensures
continuity of a reliable ignition source with a high enough PFLB to allow for completion of the
test.

Comment: The CPSC had insufficient information to reject another existing SRM cigarette—
NIST SRM 1082—as an ignition source in the Standard. The Commission should allow NIST
SRM 1082 to be used in 16 CFR part 1632 instead of SRM 1196 (No. 1).

Response: The purpose of specifying an SRM cigarette, which has been certified by NIST to
meet specifications, is to enhance repeatability of smoldering ignition test results without
changing the level of fire safety provided by the Standard.

State laws requiring “fire safe” cigarettes stipulate that such cigarettes meet an established
cigarette fire safety performance standard, based on ASTM E2187, Standard Test Method for
Measuring the Ignition Strength of Cigarettes. NIST SRM 1082 has a 15 percent PFLB and is
intended for use by test laboratories to assess and control their test setup to evaluate cigarette
ignition propensity of RIP cigarettes in accordance with ASTM E2187.

A cigarette with a low PFLB like SRM 1082 would yield fewer successfully completed 1632
tests, resulting in the use of more cigarettes to complete the test to determine compliance with
the Standard. In addition, it would not represent a severe cigarette ignition source, and as such,
would not be consistent with the original Standard.

Comment: The CPSC should maintain the level of safety established by the original standard
and specify SRM 1196; lowering the ignition strength would make the standard less effective
(No. 3).

Response: CPSC staff agrees that it is appropriate to specify SRM 1196 as the new ignition
source for 16 CFR part 1632. Incorporation of this SRM would be “safety-neutral” and would
not affect the stringency of the Standard.

Comment: The CPSC should move ahead with development of surrogate smoldering ignition
source that is not a cigarette (No. 3).
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Response: SRM 1196 is a short-term solution to a longer term issue. Anticipating the need for
a longer-term solution, CPSC has entered into a new Interagency Agreement with NIST to
develop a surrogate ignition source.*®* This project began in FY 2010.

Comment: SRM 1196 is an inappropriate ignition source for upholstery fabrics (No. 2).

Response: This regulatory proceeding would amend 16 CFR part 1632, Standard for the
Flammability of Mattresses and Mattress Pads. It does not apply to the Commission’s
upholstered furniture rulemaking.**

c) Comments on the cost of SRM 1196.

Comment: Specifying SRM 1196 as the new ignition source is not a modest change, and it may
result in significant substantive changes to 16 CFR part 1632 that could impose major new costs
on mattress manufacturers (No. 1, No. 5).

Response: The purpose of SRM 1196 is to enhance repeatability and reproducibility of test
results, without changing the level of fire safety. Since the time of the Commission’s proposal,
NIST has reduced the price of SRM 1196 from $239 for one carton, to $239 for two cartons,
which should help alleviate some of the cost concerns. The estimated annual cost of the
technical amendment is approximately $24,000, or less than one-tenth of one cent per mattress
production unit. This does not represent a significant new cost to manufacturers. A discussion
of the costs and benefits is found in the Directorate for Economic Analysis Report: Final
Regulatory Analysis: Smoldering Ignition Source Draft Proposed Technical Amendment to the
Flammability Standard for Mattresses and Mattress Pads (16 CFR Part 1632) (see Tab B).

d) Comments on the Flammable Fabrics Act, Regulatory Alternatives, and Other FFA
Rulemakings.

Comment: The CPSC failed to meet requirements of the Flammable Fabrics Act (FFA) in
proposing this amendment to 1632. Section 4 of the FFA requires the CPSC to base its decision
to amend regulations on research and investigation (No. 1).

Response: The proposed amendment is based on research and investigation conducted by NIST.
In August 2008, the CPSC entered into an IAG with NIST to develop a new cigarette smoldering
ignition source. In June 2009, NIST provided CPSC staff with a report on its research, “NIST
Technical Note 1627: Modification of ASTM E 2187 for Measuring the Ignition Propensity of
Conventional Cigarettes.”*® The research described in this report was used to help develop SRM
1196. In July 2009, the Commission posted NIST Technical Note 1627 on its website to keep
stakeholders informed of the progress of this research and invite comments. The comments

13 http://www.cpsc.gov/LIBRARY/FOIA/FOIA10/contracts/CPSC-1-10-0019.pdf.

1473 Federal Register 11702; March 4, 2008. http://www.cpsc.gov/businfo/frnotices/fr08/furnflamm.pdf.

5Gann, R.G., and Hnetkovsky E.J., Modification of ASTM E 2187 for Measuring the Ignition Propensity of
Conventional Cigarettes, Technical Note 1627, National Institute of Standards and Technology, Gaithersburg, MD,
20899, 2009.
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received on NIST Technical Note 1627 were addressed in staff’s October 13, 2010, NPR
Briefing Package, and they were also discussed in the preamble to the NPR.

Comment: The CPSC failed to consider all regulatory alternatives and other standards relevant
to amending 16 CFR part 1632. Specifically, the CPSC did not consider the extent to which its
own 16 CFR part 1633 renders part 1632 redundant, despite the fact that the CPSC has issued an
Advance Notice of Proposed Rulemaking (ANPR) to consider whether to revoke 1632 for this
reason (No. 1).

Response: The Commission has a separate proceeding to consider whether to revoke 16 CFR
part 1632. The purpose of the proceeding at issue is a narrow one: to amend the provision in 16
CFR part 1632 specifying the ignition source for the flammability test required in the Standard.
Issues related to the need for 16 CFR part 1632, in light of the existence of 16 CFR part 1633,
are appropriate for that proceeding, not the one at issue here.

The Standard requiring mattresses to be resistant to cigarette ignition, 16 CFR part 1632, took
effect in 1973. Although smoldering ignition of mattresses (i.e., ignition from cigarettes) has
declined since that time, mattress fires ignited by small open flames (such as lighters and
candles) have continued to cause a significant number of deaths and injuries. In 2006, the
Commission published a flammability standard directed at the hazard of open-flame ignition of
mattresses, 16 CFR part 1633, which took effect on July 1, 2007. In the course of the
rulemaking to develop 16 CFR part 1633, industry questioned whether there would be overlap
between the two mattress flammability standards, making continuation of 16 CFR part 1632
unnecessary. To examine the issue of possible overlap between the two standards, the
Commission published an ANPR for the possible revocation or amendment of 16 CFR part 1632,
Standard for the Flammability of Mattresses and Mattress Pads in June 2005, and invited public
comments.’® Some commenters supported revoking the standard, while others recommended
careful review of the risks, incident data, and benefits of the standard before revocation is
considered.

On October 20, 2005, the Sleep Product Safety Council (SPSC)'" met with CPSC staff to discuss
issues associated with the possible revocation or amendment of the Standard. At that meeting,
ISPA/SPSC told the CPSC of its plans to work with NIST on a research project to determine if
16 CFR part 1632 was needed oncel6 CFR part 1633 became effective. In addition, ISPA and
SPSC discussed plans for a research project with NIST to develop a predictive, small-scale test
for 1632." 1n 2009, ISPA ended the research project at NIST, due to problems with controlling
standard test materials; the research was not completed, and no data were provided to CPSC staff
from this project. At this time, CPSC staff is not aware of data indicating that 16 CFR part 1633

1670 Federal Register 36357; June 23, 2005. Advance Notice of Proposed Rulemaking; Possible Revocation or
Amendment of Standard for the Flammability of Mattresses and Mattress Pads (Cigarette Ignition).

Y The Sleep Products Safety Council is a safety division of the International Sleep Products Association (ISPA).
www.safesleep.org.

18 http://www.cpsc.gov/library/foia/meetings/mtg06/mtg06.html.
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eliminates or sufficiently reduces the risk of injury from cigarette ignition of mattresses, such
that the Commission could revoke 16 CFR part 1632.

Comment: The CPSC should halt this proceeding and act on industry’s request to revoke 1632
(No. 1). The CPSC should issue an interim rule to suspend 1632 (No. 1).

Response: The question of revocation or revision of 16 CFR part 1632 in light of 16 CFR part
1633 is the subject of a different rulemaking proceeding. If the commenters have any data
relevant to that issue, they should provide it in connection with that rulemaking. In the
meantime, 16 CFR part 1633 continues to be in effect. The ignition source specified in the
Standard is no longer available. The purpose of this proceeding is to amend the Standard to
specify a comparable ignition source so that reliable and representative testing can continue
under the current Standard.

Comment: The CPSC did not consider the potential impact of its outstanding ANPR regarding
the flammability of bedclothes. (No. 1)

Response: On January 13, 2005, the Commission published an ANPR for a possible standard to
address open-flame ignition of bedclothes. There is no proposed or final standard for the
flammability of bedclothes. Therefore, there is no basis for the Commission to consider the
impact of such a standard.

IV.  FINAL REGULATORY ANALYSIS

The final regulatory analysis prepared by the Directorate for Economic Analysis (EC) (see
Tab B) concludes that, if the Commission promulgated the technical amendment to the Standard
for the Flammability of Mattresses and Mattress Pads, the amendment would not be expected to
have any significant economic effects on manufacturers, testing laboratories, consumers, or other
entities. Total estimated testing and certification costs are about $24,000 per year, which
represents a cost of about one-third to one cent per mattress produced under those tests. There
would be no likely impact on the price of mattresses to consumers.

V. CONCLUSION

Staff concludes that it is appropriate to amend the Standard to describe the ignition source in
16 CFR part 1632, as “NIST Standard Reference Material 1196.” The purpose of specifying the
SRM 1196 cigarette is to enhance repeatability and reproducibility of smoldering ignition test
results and to allow industry to continue compliance testing without changing the level of fire
safety provided by the Standard. CPSC staff is now using SRM 1196 in testing mattresses for
compliance with 16 CFR part 1632. The amended specification would replace the current
specification for the ignition source.
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VI. OPTIONS

1. Publish a Final Rule amending the description of the ignition source, as recommended
by staff.

2. Make no change to amend 16 CFR part 1632, Standard for the Flammability of
Mattresses and Mattress Pads, and terminate the rulemaking.

Vil. RECOMMENDATION

Staff recommends that the Commission publish a Final Rule in the Federal Register (see draft
Federal Register notice at Tab C) to amend the ignition source specification at CFR §
1632.4(a)(2), removing the language: ““shall be cigarettes without filter tips made from natural
tobacco, 85+2 mm long with a tobacco packing density of 0.270+0.02 g/cm?® and a total weight of
1.1+ 0.1gm,” and replacing it with: “NIST Standard Reference Material 1196, available for
purchase from the National Institute of Standards and Technology, 100 Bureau Drive,
Gaithersburg, MD, 20899.

In addition, staff believes that a 1-year effective date is appropriate to ensure sufficient time to
allow for manufacturing and testing cycles and continuing availability of SRM 1196 from NIST.
Therefore, staff recommends that the final amendment to the ignition source provision of the
Standard become effective one year after publication of the final amendment in the Federal
Register.
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TAB A:

75 Federal Register 67047; November 1, 2010,
Consumer Product Safety Commission, 16 CFR Part
1632, Standard for the Flammability of Mattresses
and Mattress Pads; Proposed Rule
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B0 Siat. 130405, B3 Stat. 187-80 (15 US.C () Hondlebar. Handlebars shall allow  direction of the mke. Load and
1261, 1262); Pub. L. 1073189, 118 Stat. 2776 gommfortable and safe control of the deflection readings shall be recorded
2. Amend § 1512.2 by revising bicycle. Handlebar ends shall be amdd plotted at the point of loading.
paragraphs (b) and (d) and adding Emelnuﬂy Iocated with respect to L
pugmph{g]mreadasfu]]ws longitudinal axis of the bicycle and (o)™ = *

§15122 Definitions.
H

(b Sidewalk e means a hic
with a seat height of no more than &3
mm [25.0 in); seat height is
measurad with the seat adjusted to its
highest tion. Recumbent hicycles
are not ﬁdﬂdmhsdﬂﬁmhuﬂ
(d) Trock bicycle means a bicycle
and intended for sale as a
itive wvelsdrome machine hawi
crank-to-wheel ratio, and no free-
whaeling feature betwean the rear wheel

and 1J:|ecraJ:|k

Ra::umbent & means a hicycle
in wl:u.t:h the rider sits in a reclined
position with the feet extended forward
to the

3. Amend § 1512, 4 by revising
paragraphs (b} and [i] to read as follows:

§1512.4 Mechanical requirements.

[h) Sh edges. There shall be no
unfinisl sheared metal or other
parts on assambled bicycles that

are, or may be, exposed to hands nrlﬁ
she-aredmeflaladﬂgsﬂ:atmnutml
shall be finished o0 as to remove any

feathering of edges, or any burrs or
spurs caused during the shearing
process,

(i) Control cable ends. Ends of all
accessihle control cables shall be
provided with protective caps or
otherwise treated to Evem unraveling
Protactive caps shall
accordance with the Prm.ectwe cap and
end-monnted devices test, § 1612, 18{c),
and shall withstand a pull of 89 N (2.0
lbfl.

4. Amend § 1512.6 by revising
p]:lsﬁi']an.d{c]fumadasfu]]uws

§15126 Requirsments for steening
gyatem

{a) Handlebar stem insertion mark
Quill-type handlebar stems shall

contain a t ring or mark which
clearly i tes the minimum insertion
th of the handlebar stem into the

assembly. The insertion mark shall
not affect the structural integrity of the
stem and shall not be less than 214
times the stem diameter from the lowest
int of the stem. The stem strength
Ea]lhemajﬂtajmd for at least :Lrgl.h
of one shaft diameter below the mark.

THIS DOCUMENT HAS NOT BEEN
REVIEWED OR ACCEPTED BY THE
COMMISSION.

no more than 406 mm (16 in) above the
saat surface when the seat is in its

lowesl ition and the handlehar ends
hg;hm pasition. This
not apply to
rBt:lnnben‘Lh

5.Ammd§1513.12h'_r i
paragraph (b} to read as follows:

§1512.12 Requirements for wheel hubs.
- & - L

(b} Qurick-release devices. Lever-

ug]ﬂmied quick-release devices shall be
adjustable to allow setting the lever
sition for tightness. Quick-release
ers shall be clearly visible to the rider
amdd shall indicate w! the levers are
in a locked nruulmkgaiusluuu_ Chick-
release clamp action
frame or fork when locked, excapt on
carbon fiber material.

6. Amend §1512. Is'l:l'r]:emsm?
paragraphs (a) and (b) to rea ollows:
§151215 Requirements for seal.

(a) Sat limitations. No part of the
=aat, seat su . OF ACCESSOTies
attached to seat shall be more than
125 mm (5.0 in) above the top of the seat
surface at the point whare the seat
surface is intersected by the seat post
axis. This regum!mem doas not apply to
"l St post The hall

s saal 5|
contain a t maﬂnng that
clearly indicates the minimum insertion

th [maximum seat-height

adjustment); the mark not affect
the structural integrity of the seat post.
This mark shall he located no less than
two saat-post diameters from the lowest
point on the post shaft, and the post

be maintained for at least
a leu.gj.h |:|l'm:|e shaft diameter below the

mgmemeut does not a

mhlcyclesm ini ted saat ma];IPs]_}r
7. Amend §1E'IE IB]:I\'

mphsm[lmlud'[u i

§1512.18 Tests and test procedures.

==
(i) Procedure. With the fork stem
rtad in a 76 mm (3.0 in) vee block
sacurad by the method illustrated in
1 of this part 1512, a load shall
be applied at the axle attachment in a
direction ar to the
centerling of the stem and against the

[vii) A recommended coordinate
for definition of |::|:|I|:|r is the

ternationale de 1'Ecla [CIE
1931)" In the ¢ malﬂ SystEm
and whaen illuminated by the source
defined in table 4 of this part 1512, a
reflactor will be considered to be red if
its color falls within the region bounded
by the red spectrum locus and the lines
¥ =0.880 — x and y = 0.335; a reflacior
will be considered to be amber if its
color falls within the region bounded by
the vellow locus and the lines
¥ =0.382, y =0.790 — D.667x, and y =
¥ — O.120.

- . . . .
Datad: October 26, 2000,

Todd A. Stevonson,

Secretary, Consumer Product Safety

|FE Doc. 2010-27503 Flled 10-20-11%; 45 am|

BILLMC CODE E3SE-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1632
[CPEC Docket Mo. CPSC-2010-0105]

Standard for the Flammability of
Matiresses and Matiress Pads

AGEMCY: Consumes Product Safety
C el

ACTION: Proposed rule.

SUMMARY: The Consumer Product 5a
Commission [“CPSCT or "Commission”
is to amend its standard for
mepll‘]umm.aglllt\' of mattresses and
mattress pads. The ignition source

i ber SpeaCi in the standard for
use in the mattress standard’s
performance tests is no r being
produced. mmﬁ posing
to amend the matiress stan (1]
requine a standard reference material
ci te, which was developad by the
Mational Institute of Standards and

T . as the ignition source for
testing to the mattress standard.
DATES: Comments on the proposal

should be submitted no later than
January 18, 2011
ADDRESSES: You may submit comments,
identified by Docket Mo, CPSC-2010—
0105, by any of the following methods:
Flectronic Sohmissi

Sobmit electronic comments in the
following way:
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Federal eRulemaking Portal: hitp-//
www.reguhttions.gov. Follow the
instructions for submitting comments.

To ensure timely processing of
comments, the Commission is no longer
aocepting comments submitted
electronic mail (e-mail) except throngh
hitp-ffwww regnlations_ gov.

Written Submissions
Submit w-ntl:e::l submissions in the

M.mln’h.au.d deh fcourier [for ,
disk, or EJ]—RDMVH{mlssiuusl. papet
EJL':i!-mbl:Ir in five copies, to: Office of
, Consumer Product
Commission, Room 820, 4330 East Wast
Highway, Bathesda, MD 20814;
1.EIE'P|:I.U:I:IE [301) 5d—-7823.
Instructions: All submissions received
must include the
docket number for this
comments received may be
without , including any personal
identifiers, contact information, or other
Eem:lnal mlurmauuu pmnﬂ.ed to
. Do not
submit cuu.ﬁde::luul business
information, trade secret information, or
oither sensitive or protected information
electronically. 5 information should
be submitted in writing.
Docket: For access to the docket to
read background documents or
comments received, go to hitp/f
www_reguhition s, gov.
FOR FUATHER INFORMATION CONTACT:
Pntnma K_ Adair, Directorate for
Sciences, Consumer

¥ Commission, 4330 East
Wast way, Bathesda, MD 20814-
4408 hone [301) 504—-7536;
padairGcpsc.gov.
SUPPLEMENTARY INFORMATION:

A. Background
1. The Cument Stondard and the Need
Jor Amendment

The Standard for the Flammahility of
Mattresses and Matiress Pads [“the
Standard”), 16 CFR 1632, was
initially issued by U.5. Department
ufc:um:';:emem 1872 under the
authority of the Flammahble Fabrics Act
(*FFA", 15 U.S.C. 1191 et seq. When the
Consumer Product Safety Act ["CPSAT)
created the Consumer Product
Commission, it transferred to the
Commission the authority to issue
fammahility standards under the FFA.

The 5 sets forth a test o
determing the ignition resistance of a
mattress or mattrass when exposed
to a lighted cigarette. Lighted c thes

:ﬁed at specified Egauunsls:flhe
of a matiress (or matiress pad).
The Standard establishes
criteria for the tests. The

name and
All

Product

ard

THIS DOCUMENT HAS NOT BEEN
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currently s the ignition source
for these tests bjr its physical properties.
Thesa properties ware
s:el-ecte% o represent an un.ﬁ]lar{ld Pall
Mall cigarette, which was identified as
the most severe smoldering ignition
SOUNCE.

In January 2008, CPSC staff learned
that the ELJ. Itegmulds Tl:lhm Com

Elm:u:l.ed to stop unfilte

all Mall mgarettes [al1J:| it would
continue to make a red ignition

P sity or “RIP® version). CPSC

matiress manufacturers, and
about testing to the Standard if the
ified ignition source ci WETE
Eaﬂ.uhlflumu an Iuagumtlﬁ
["LAG™) with the CPSC, the
Mational Institute of Standards and
Tenhmlug@r{‘NIEl“'] davel
standard reference material [EEde-'I”]
cigaratte that could be used as the
ignition source in the Standard.
2. Incident Data

Recent fire loss estimates for
mattresses and bedding indicate that
smoking material ignitions of mattresses
ar lead to a large number of fire
deaths and injuries. The most recently
available estimates are from 2005
through 2007. For that time period,
there was an estimated annual average
of 2,100 fires in which smaol
materials ignited mattrasses or
Thessa led to an estimated annual
average of 150 deaths, 360 injuries, and
$57 million in property loss.

B. Statutory Provisions

The FFA sats forth the process by
which the Commission can issue or
amend a flammability standard. In
accordance with H:lme rovisions, the
Commission is pro t|:| amend the
Standard to spﬁgét RM cigaretie
developed as the ignition
SOLMCE tubeusedfm'lﬂsung under the
Standard. As required by the FFA, the
proposed rule contains the text of the
amendment, alternatives that the
Eucm:nisxi.m:l has considerad, and a

regulatory analysis. 15

S . 1193(i). Before issning a final

rule, the Commission must prepare a
re%ﬂnlmy analysis make

certain findings concerning any relevant
wal standard, m.emlarjugxhi of
costs henafits of the rule, and
burden imposed by the tion. Id.
1183{). mﬂmu:g mewﬁmmmm
must find that the standard: (1) Is
neaded to adeguatel tect the public
agamsl U:I.EEIEHE of HJE ﬂ;ﬂml:fllim

to death, injury, or significant

y damage; (2] is reasonahle,

Iy practicable, and

appropriate; {:1] 15 limited to fabrics,

related materials, or products which
present unreasonable risks; and (4) is
stated in objective terms. Id. 1193(h).
The Commission alse must provide an
mﬂﬂm:t\' for interestad persons to
an oral presentation
hefore the Commission
ma].rm a final rule. Id. 1193(d). The
Commission that anyone who
would like to make an oral presentation
O this lease
contact the Commission's of tha
Se-t:relnn' (see the ADDRESSES section of
this notice) within 45 days of
uhlication of this notice. If the
TECEiVas to make
oral comments, a date will be set for a
ublic meeting for that purpose, and
Eutic:e of the i m]:i] be providad
in the Federal ;
C. Description of the Proposed
Amendment
1. NIST's Ressarch

[.‘ur:m:llh' the Standard that
uun source for tasting mattresses
"'sha be cigarettes without filter tips
made fn:u:u mtu:al tobacco, B6 % 2 mm
long with a tobacco ing density of
L2710 +0.02 gfem? and a total weight of
L.1+0.1g" 16 CFR 1632.4[a)(2). Thi
specification was intended to describe a
conventional unfiltered Pall Mall
cigaratte that was available whan the
Standard was developed. This
specification was chosen in order to
replicate the most sevens smoldering
ignition source for testing mattresses
and mattress
When the CPSC leamned in Janmary
2004 that B.J. Reynolds would be
Pall il cigaretes, the CPSC sought
Les (4 0]
find an alternate ignition source that
would have the same
characteristics as the ignition source
specified in the Standard so that
mattresses could be tested in accordance
with the Standard and so that the safaty
lewel of the Standard would not be
changed. In A 2008, the CPSC
entered into an with NIST to
develop a new ci ignition source
SEM that would have the ignition
strength of the test cigarette required in
the Standard. T

There are no cigarette ignition test
data to characterize the ignition

ropensity of cigarettes from 1472,
\Pvl:l.eu the Standard was promulgated. In
the absence of such data, NIST sought

to identify the highest E]IUI:II:I. strength
Le, consistent with the intent of

the ari Standard. NIST evaluated
Pall Mall cigarettes of different vintages
(1942 through Z008) to determine the
igniti of the cigarettes that
had been to best soft ishings,
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such as Illal.'LI.'ESES Although SEM Respanse: The intent of the Standard  costs that the Commission would
Fms becoming available,  was not to represent the typical cigaretie  consider in evaluating the costs and
qu.autmE ofpm-nm:s (1992 of that time, but to specify a cigarette benefits of an upholstered fumiture
2003) cigarettes no longer exist mﬂlﬂ:.ehlghestrﬁeuﬁajluig:itesul’t ﬂamm.nbﬂi standard in the context of
ANy COm| tive studies of furnis to provide a high [In the Federal
ity. MIST resparch ~ level of . The Commission intends Rm of March 4, 2008, the
stmuﬂh-m ted, however, that the b speaci @mmmatla Commission published a proposed mle
SRM is equivalent in ignition to  close to the original specification, to that would establish flammability
the known stre maintain the level of safety established  standards for residential upholstered
uu_ﬁﬁw&?%saj cigaretie, After by the Standard. furniture under the FFA (73 FR 11702),
developing a standard procedure for DJHEE:;; SUDJEDDIIJIIIEEIT; Dﬂbﬂdnﬂgf and mﬁmﬂa'lls in the process of
dE'hermn:lll:lg the ignition streuﬂjth of ATe redquirng CEgare evaluation to su) a
cigarattes and nsf:;mgdlﬂemntm use these will be widely in I:rssl'l:lleliual ulstemd pu?um
cigarettes, NIST recommended to CP! use, 'Lhe ignition source in the Standard
mnmtmmgmggmmm should be a RIP Dnemmmeutstnmdﬂ:lata
thp_. l|:||||:| se: The CPSC has no data IEqulWBlEEI.t to the discontinued
3 EEII:III:I.:!:ZII:III:I. mﬂmﬂ:ﬂnmm!lmmbetmnlbeusa ﬁ’ IE:I:IEGdquIJJI:H'l‘
D Tub.al:x:u ac density: 0.270g/  of RIP and reduction in fire iven ﬂ:I.B.t those materials are no longer
cm3 +0.020g cm3 losses w soft fumishings, such as qpmduned.ThemmmenterRoE{mad
D Massi1.1g+0.1g mattresses, are the first item to ignita. that to specify a nonequivalent 5
ition 5 ;70 Parcent Full ~ Tha National Fire Protection NIST recommends would requ.m!-m.e
Burn (PFLE) to 85 PFLE using ~ Association's ["NFPA's") model State CPSC to conduct a
ASTM E 2187, as modified in Section lagislation calls for testing RIP cigarettes  procedure to ame::ld. 15 pm 1632,
4.2 of NIST Technical Note 1627 in accordance with ASTM standard E Respanse: The cﬁrme
C Mon “Fire Safe Cigarette™ [FSC) 218704, *Stondard Test Method for designad to beeqmvalent
The first thres descriptors restate the Measuring the Ignition Sirength of test cigaratte. In its report, NISI‘
E ical requirements listed in the Cigaretes ™ This modal tion recommendad a
tandard for the ignition source. The requires that ne more than 25 percent of  that is as close as possible IDH:LH
recommended ignition strength mﬁe C testad in a trial test their  test cigaratte 5 in the Standard.
raﬂmmethme-nld.stmn I length. This means that even with The purpose of developing the SEM
Pall Mall cigarette tested by full compliance, some RIP ciganattes cigarette is to enhance repeatzhility of
m]f:.lumu a worst-cass ignition suume ma:.r beuﬁcoad to burn like non-RIP tast results without ing the level of
Mluuuim NISTPWHMEJSEET ver, only B of the 50 fire safiety provided by the Standard.
with a an its research, Statas that have enacted {or soon will L .
Technical 1627: Modification of  enact) legislation mandating RIP . Preliminary Regulatory Analysis
ASTM E 2187 for Measuring the [gnition cigarettes require audi to confirm Section 4(i) of the FFA requires that
Propensity of Conventiona! Cigorettes”  compliance with ASTM E 2187-04. the Commission prepare a preliminary

(Baf 1). CPSC used NIST s research  Thus, the extent of fire safety gains dus  regulatory analysis when it proposes o
described in this report as the basis to mmwmmmu nder issue or a flammability standard
gﬁtnb]ishspedﬁcpa:ameﬁers[urnuaw these circumstances, SPEﬂfYI.I:I.&aR]]J undertheFFhan.dthntﬂlamalvslsba

ition source specified in the cigarette as the ignition source in the ublished with the proposed rule. 15
tandard. ora, the p sed rule  Standard could reduce the level of fire 5.C 1103(). The ing discussion
would amend 16 CFR 1632.4[a)(2) to safety provided by the Standard. extracted from the staff's memorandum
ify the use of an SRM cigarette, Comment: One comment expressed entitlad “Preliminary REg_lﬂaluam
loped in 2010 based on "5 concern about the cost of SEM cigarettes  Analysis: Smoldering lgnition
The new SEM cigarette would  for small manufacturers, such as Proposed Tachnical dmant to the
ted SEM 1186, and the upholstery fabric manufacturers. Flammability Standard for Matiresses
roposed amendment also would state Hesponze: As discussed in greater and Matiress Pads (16 CFR Part 1632)"
t SRM 1196 is available for hase detail in the preliminary regulatory [Ref 2) addresses this requirement.
from the Mational Institute of Standards — analysis summarized in section [ of this -
and T . 100 Bureau Drive, preamble, the Commission does not 1. Morkel/Industry Information
Gaithersburg, MD, 20800 anticipate that the cost of SRM Domestic manufacturers of matiresses
cigarettes will add significantly to and related sleep products (for example,

2. Issues Roised by Comments on NIST's testing costs for mattresses, The CPSC mattress pads, box springs, innerspring
Re astimates that nsing ttes at cushions, and air-flotation sleap
carton 'm:u.ﬂg

The Commission posted NIST up to $245 1 are classified undar the 2002
Technical Note 1627 on its Web site in - total annual testing costs for mattresses 'Mlh American Industry Classification
July 2009, The Commission received by about $70,000 or approcimately 10 [MAICS) in sectar code 337910,
thrae comments, all from industry trade  parcent. The CPSC notes that, for ttress Manufacturing, This group

associations. The principal issues raised  mattresses, individual ticking fabrics includes firms classified ander the 1897
f the comments that are relevant to generally are not tested; instead, testing  Standard Industry Classification (SIC]
rulema.knﬁ:;ﬂsmeﬁ:mmmun 5 of the assembled mattress is usually category 2515. Available U.5. Economic
nses are sed balow. leiurmed by a third party laboratory. Cansus data show an estimated total

nf: Some comments stated that , d,fgiﬂnsmd value of shi menrsﬁurﬂnsnuag:n'nf
the cigaretta specified in the Standard constructions of mattresses would not about 55 in recent year
does not reflect real-world conditions have to be ratested. Dummunempluymeutlsﬁumnmdal
and argned that the CPSC shoold not try  As for the impact on upholstered about 20,000 workers. Industry
to replicate it in establishing a new furniture fabric makers, the cost of SRM  estimates indicate that the number of
ignition source. cigarattes would be one aspect of testing - mattresses (incloding unconventional
15
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items such as futons, crib and juvenile
mafttresses, and sofa inserts)
:'::'Ed in the United Stztes residential
is roughly 25 million units
annually. About & to 10 percent ullhls
total is comprised of imporied
including some imports mar]
domestic manufacturers. Thepmpuru.on
of imports for mattress is higher.
An estimated 150 to 200 do ic
firms produce new matiresses or
mattress in mauulumurmin
facilities in the United States.
unknown but potentially similar
number of firms in the United States sell
renovated mattresses, which may
accoumnt for 2.5 to & million units, or
batween 10 and 20 percent of mattresses
snld. Thus, there may be as many as
roxcimataly 400 manufacturing firms
su jact to 16 part 1632, These finns

numE I:I:II:IEE'I‘J:I.BII 600 production

li?ermanulutumn
may offer dozens odels (not
counting different size designations,

e.g-, twin, full, queen at any given
time; new m may be introduced
once or twice . Many smaller
firms markat only a few modeals znd
make few, |la|1:|r construction changes
in a year.

2. The Mattress Ston dard

The mattress standard at 16 CFR part
1632 requires kat, full-scale
testing for Eﬂ.'.]:l new mattress
alzo must be
perﬁ:lrmed for each change in materials
that mavhallac:t
nzgarerte tion resistance. Under the
Smdard?lmlmmum of 18 cigarattes
(L., about one pack] are consumead
mattress surface. Under the CPSC's
interim enforcement policy, two
mattress surfaces must be tested (the
Standard specifies that six surfaces must
be tested; howevar, curmant reﬁumad
practice is to test two surfaces). For two-
sided, traditional matiresses, one
mattress is consumed par prototype.
With the market trend in recent years
toward si i mattresses (1.2,
those designed not to be fipped), it is
much more commaon that two mattresses
are consumed In either
casa, at least Eﬂpgﬂ,amrtas EI.-E ahout
two pn-nkj] are consumed per prototype.

indic testing is
IEI]UHEduJJﬂElEEFEe;EIIIBEE

However, the Standard allows the use of
“subordinate” prototypes [Le.. a matiress
that differs from the prototype in cerain
table ways and re dpes not
to be tested) hased on a
confirmay test of a complying model,
such T.hntu;?;lﬁ le pmduuersP “c;'il market
that same complyi uct in
different production facilities or under
different EIBIIIi names. This practice is

THIS DOCUMENT HAS NOT BEEN
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cummunmﬂ:l.emd

licensess, and maller
firms that mam %
qualified prototypes developed and

tested for certification of compliance
with both 16 CFR part 1633 and part
1632 by firms or “prototy pe
devalopars.” Further, 1BEFR1:|3|II 1832
allows substitutions of cover or * i
materials, based on a set of small scale
claszsification tests in lien of new

for each ticking. In this test,

9to 18 ci [approcimately one
half to one full are consumed.
Equival of performance for a
majority of new mattress models is

demonsirated using this eptional ticking
substitution test.

Some manufacturers tests
pursuant to 16 CFR part 1632 in thedr
production facilities. Most, however,
use third ing laboratories since
'L'I:IEB.d'I‘vE:I:Ith'lEEFRp-B.I‘t 1633 in Z0DDE.
3. Potential Benefils and Costs

The SRM ci described in the
Pmpusal d have ap teh' the

uuu a5
the Standard.

T]:|E| use-utt'SRM would not
alter the ntt'H:LEl flammakility
rmance tests in the Standard, so

mmpmal would not amend the test
itsalf,

i. Potential Benefits

Bacause the Em posed amendment is
“safety-neutral,” mattresses that passed
or failed under the Standard
would be expacted to te similar
results when the -developed SEM

is usad. The level ofuﬂutenuuupmnﬂad
DOE by the Standard would neither increase
nor decrease as a result. Thus, there
would be no impact on the level or
value of fire benefits derived from
the 16 CFR 1632 Standard.

There would, however, be potential
henefits associated with H:ed]ilmpused
amendment that are not rea
quanuﬁnble Currantly, mans LITETS

laboratories d|:| not have
al:x:Ess to continued su; of test
cigarettes other than RIF Pall Mall
cigarattes. inventories of
conventional Pall cigareties have
been depleted or exhausted. Many
ind tatives have requested
gm.danne'mq msm of w‘hichml:?lgamrte

to use in testing
Even if continuing supplies of
conventional test ci WETE

available, the variahility in ci
performance described in the NIST
resparch may lead to an unacceptably
low level of test outcome
reproeducibility. This is causing
uncertainty am::g testing firms and
manufacturers imparters cartifying

o] with the Standard; these
firms have ax| concern that tests
conducted by the CPSC and by industry
may not belglmpa:ahle This
inconsistency u:m]d. lead to unnauessan_,r
additional mEu
amendment sp-em.fqu; an SEM cigarette
would reduce inconsistency and
uncertainty for ind
laboratories, and the
ii. Potential Costs
Currently, manufacturers incur tasting
costs related to 16 CFR part 1632
whenever new mattress models are
introduced that either: (1) Are of new
constction, or (2) have new
that may influence cigarette ignition
rmsta.u:lr.oe m.nuufa:rugr]s may
introduce 20 or more new constrctions
or ticking substitutions each year.
Smaller producers and renovators
prohably introduce fewer items or rely

T

SC.

for all new
cumtru.cuuus and ti substitutions
to demonstrate com , 4 range of
estimates for ann and

ticking substitutions can be used to

E;':]Bcl potential costs associated with
i‘.l-llm:l amendment to incorporate

into the Standard.
endment Testing Costs. For

must matiress models that require some

kind of testing, the testing cost

maxial tm}ulnmumﬁﬂmii mmll:?isad

chiefly of: (1) The resource costs of
estructive testing, including shippd

to a test laboratory; and [gﬁe PR

laboratory's fee for the testing service,

which includes photographic and other

records p by the test laboratory
as well as the cigarettes consumed in

The cost of mattrasses consumed in

mwt_'rpa testing may amount to
Epprmumalaljr 2400 ical two-
mattress test series (al the range

can go much higher, to more than
1, D%’EPEIIIH[‘LL‘EE for low-volume,
items). Prototype testchnrps
].'EIE by third party testing
oratories can vary widel Ep-em.allv
by location. For exam
tests ormed in China I:enli to IJE
i tly lower than for tests
rmed in the United States. Owverall,
uh.arggs which include the cost of

test cigarettas, %n about

Lot (la material
g i mum:s to perform their

uwn tests may be similar). . the
current average total cost P;:;art;ass
rototype may be roughly + 5250

£ £a50. A ticking substitution test is

simpler and much less expensive,

requiring only small samples of ticking
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malerial, a reusable small-scale test
tus, and a smaller number of
mgarettes the average total cost may be

Tesunﬂ costs incurred for rototypes
and ticking substitutions (‘.BIIPIJE
allocated over a production run of
mattrasses. The cost per unit may vary
with production volume, the mix of
tests performed, and other factors. The
examples below incorporate
amumpuuns basad on discussions with
tatives. Thesa
examp s illustrate some possible
basaline cost differences for larger
versus smaller firms:
ical exaomple for o medinm-fo-
m’]’ip mducrﬂ'.-PJE
new models: 5 new
constructions + 15 new tickings
+ 5 prototype tests @ S650 each =
3,250
= 15 ticking substitution classification
tests @ $60 each = £750
= Total base year cost = §3,250 + 8750
= $4,000
= Hasaline testing cost for production
run of 50,000 units = $0.08 per unit
T}um]'emmp]‘efur:rsmﬂﬂer
produscer:
= 5 new maodels: 2 new constructions
+ 3 new tickings
= 2 prototype tests @ S650 each =
1,300
+ 1 ticking substitution classification
tests @ $50 gach = $150
= Total base year cost = $1,300 + $150
=%1450
= Hasaling testing cost for production
mun of &, units = $0.20 umit
These examples reflect likel

aww anmn COs1s to in
reamn[iﬁﬁuﬂmmpllmm
wlﬂ:L 1B 1832, Thus,
roccimate ine testing costs for

1 50 matiress manufacturers
would he abont 50 x $4,000 = $200,000
annually; ing costs for the remaini
350 firm=s would be about 350 = 51,450
= §507 500. Thus, total estimated
baseline testing costs may be about
£200,000 + $507 500 = 3707 500 per

year.

Costs per Finn Associated With the
Proposed Amendment. The unl\' cost
increase associated with the

a.me::ldmmt is related to H:LH
. The anticipated ni SRM
from NIST is about $245 per

carton, mr.ludugeshmated typical
S]:I.IFPI.I:I.E_[E carton contains 200

mgarmes ie, 10 ks of 20). T

1al mlmﬁaﬂdﬂpﬁmmuhmm

Pall Mall currently on the

markat for prices r. from 360 to

$IMp-erc.anm:| on the
m.euustuf

mgaretteslur
1113],r:|.1:|.|::|a-a.l'.eE‘;l;ﬁE Illﬂe- as

approximately $6 to $10 pack, to as
much as approcimately 525 per pack,
reprasenting an increase of $15 to $10

Wﬁﬁumlmlan
1632, new packs of cigarettes are
openad for each test sequence. A new
ja! or confirmatory test consumes
about two packs, and a ticking
substitution test consumes about one
- Assuming an increase in pri
pack of 18, the average cost o P
orming the tests could increase by 2

=19 = 338 rm:mﬁ and $19 per
mkjngsuhgtlﬂlt-lfm ts a6
percant mm{iwwﬁu] in average
total respurce costs prototype, and a
38 parcent increase [$18/$50) n ave
TESOLUICE COSLS substitution.
In the above al producer”
::31 les.thet-ll_ ml_irmudlhznuaw
wiould incur increased protot
costs of 5 x $38 = 5190 plus M
uchu%s;uhsutunm costs of 16 = $19 =
£285, for a total annual increase of $190
+ $285 = 3475 (about 12 percent of the
firm's overall $4,000 annual testing
cost). Over a 50,000 unit production
run, the cost would be $0.009E (ie,, less

than one cent) unit. The smaller
firm with five new models would inour
increased p ' Costs of 2% 536 =
%76 and i substitution

costs of 3 » 19 = 857, for a total annual
increase of $76 + $57 = 3133 (ie., about
9 percent of the firm's overall 51,450
annual testing cost). Ower a 5,000 unit
production rur, the increasad testing
cost would be $0.027 [Le., less than

p-acmd additional
custoftesungrelnmdtulhept pasal
may range from about $133 io 5475 per
firm, or about one to three cents per
mattress produced. The distribution of
this projected cost among manufacturers
and tasting laboratoriss is uncartain
bec'amemmetﬁt laboratories may
5 thedir increased costs—in

TJJE lunn of higher tast fees—on to
manufacturers, while othars may not.
Even if all such costs were passed on to
manufacturers, it is unlikely that there
would be a noticeahle effect on
whalasale or retail mattress prices.

te Cosits Associated With the
Proposed Amendment. There may be as
many as 200 new product
manufacturers 20D renowvators, for a
total of about 400 firms. The largest 50
firms are assumed to hawve 20 new
mardels (50 x 20 = 1,000 models to be
tested), and the ining 350 firms to
have five new models (350 x5 = 1,750
mumiels to be tested), fior a total of 1,000
+ 1,750 =2, ?Eumudalstubﬂlﬂmd.'l'hﬂ

te annual cost of the
amen t will vary with numhﬂr
of naw prototypes and ticking

substitutions. A point estimate can be
developad the pre amendment
haseline exam above and the bast
available information on these variables.
Using the baseline nssumpum:ls for
DEW Prottypes versus
suhsr.Elltuuuns the 501 would
have an average of five |:|t|:|t s sach
(for a total of 5 x 50 = 260) and
remaining 350 smaller firms would have
two prototypes each (for a total of 2
450 = 700]; thus, the overall number of
to be ormed would be
25D + TOO = 950, number of ticking
substitntions would be 15 each for the
firms (for a total of 16 « 50 = 7EO)
three each for the smaller finms [for
a total of 3 x 350 = 1,0560); the overall
number of ticking substitutions would
be 750 + 1,050 = 'I.,EIII'
At two H IEE
prototype and one
substitution, UJ.EETEI%:&I hﬂg
consumed in testing would be 2 a-: 850
= 1,900 for p and 1,800 for
substitutions, for a total of 1,900
+ 1,600 = 3,700 packs. At an increasa of
$19 per pack, the estimated total
resource cost would be 3,700 = 18 =
£70, :!DD.Th.is int estimate represents
An um average increase of about
10 percent of the estimated 707,500
Eegale annual industry testing costs
ted to 16 CFR ‘part 1632.
In addition to the projected costs to
industry, the CPSC and other
agencies (for example, the
E.hlun:un Burean of Home hi
& Thermal Insulation and the Canadian
Minisiry of Health) would likel
purchase small tities of 5
i from MIST for compliance
testing and related ressarch. . the
osal also would have I:I:I.I.I:I.UII:I:IEI‘E (0]
and other government agencies,
depending on the numbers of tests these

UIEB.I]]I.'I‘U.IIIJE may PE‘I[I:IF.III]. In any EI“EI]

F'altiha proposed effective date of the
amendment is one year from the date of
ubhmnmofnﬁnalnﬂamlhel?ndlrll
. New mattress models are
typically intreduced once or twice per
year. The proposed effective date would
allow this product cycle to procesd
without Pur.erlrjal disruption or
additional costs. It would also
help ansure mutum%;vailnbﬂitj of an

alieguale supply of SEM cigarettas to

laboratories and manufacturers
fron NIST.
In summary, the proposed

¥ 5 .
amendment to specify the SEM c the
isnot to have a i in:.—.'ﬁ.“
impact on ax benefits or costs of
the Standard in 16 CFR part 1632,
Fesource costs may amount to roughly
£70,000 per year. The amendment
would, however, reduce test variahility
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and uncertainty am manufacturers
subject to the & and

tEu? organizations. Both the expected
t5 and likely economic costs of the
amendment are small, and the likely
effect on testing costs per new protot
mattress or t substitution woul

e minor, especially when the projected
cost is allecated over a production mn
of complying mattresses.

4. Regulatory Alternatives

The Commission could consider two
basic alternatives to the proposed
amendment: (1) Base the standard test
cigarette on a different SEM. with the
approcimate lower ignition of

an ; or (2] take no action on
the smol lgnluun SOUTCE issue.
Meither H:l.epmpused amendment nor

aither of thess two alternatives would
likely have a substantial economic

i . There would, however, ba some
relative differences in terms of resource
costs and potential effects on the level
of benefits the Standard affords. The

adw and disadwvan of these
two hasic alternatives are discussed
immediately below.

a. Alternate SEM

Under this first alternative, the
Commission could amend the Standard
o 5 a different, lower ignition
propensity SEM ci . Such an SRM
would presumably be closer in ignition

to the “worst-case™ RIP
i currently on the market.
are are thres possible advan to
specifying an alternative SEM: (1]
problem of test repeatability and
roducibility would be a sed, as
it 1s under the uguaad amendment; (2]
an ﬂwmﬁve? would, in theory,
better approcimate the fire risk
associated with ci currently
available to consumers in the United
States; and (3] cumently, there is a low

pmpensltv SEM [SHM 1082)
ge]uped by NIST for use by state

mu}..;turs in assassing the mm_pllmcs
. These SRM ::lgarartes
are currently available at aﬁlp
including estimated typ Iﬁlmg, of
$105 par carton (comparad
projected price for the Pmpused SRM
II'H-d.E.BIE'tDEﬂfSME carton). Thus,
TESQUICE COSLS to man urers and
tasting laboratories (including the CPSC)
to adopt a readily-available alternative
SEM could be somewhat lower than
unider the prop amendment;
although it is y that any new
alternate SEM would bepnned at least
cumpaﬁb]].rto the p 5ed SEM 1186
There are three possi

mﬁmﬁ}f ﬁl ison to

the proposad SEM, a low lsnluuu

THIS DOCUMENT HAS NOT BEEN
REVIEWED OR ACCEPTED BY THE
COMMISSION.

propensity SEM would not be
considered equivalent or “safety

neutral,” under the pm':um ﬂ:l.nt the
use of such result in a
less stri t b:h test. While

no data are available to dtém'.ihﬂ the
axtent of this potential difference, it is
quite possible that more mattress
construction prototypes would pass a
test using a hmjgnilinnimpensity
SRM than dncumnrjﬂ wi
commercially available cigarettas. This
may result in an unknown, bt

potentially adverse, impact on the level
of safety benefits p by the
Standard.

The second dlsa.dwa:l:lr.ngg is Ihnl the
two k].uuvn:l talt:.hmnal ap
develo; a lower igmition I
SEM n;liupﬁ:mhe ml.ﬁlmpa %'Ie with Iie

tast in 18 CFR part 1632, First, undar
existing state regulntlm:ls all known
commercial RIP incorporate
bandad paper designed to im| full
length bums. The current test measures
mattrass Jﬂ;u.mm:ls resulting from full
length ci burns and allows up to
three relights cigaratte to achieve a
Full huEIt is likaly Ihnl .Iher:
{!II Maujr low i U|:||:L pro

num thetest.ortzlﬂlﬂlﬂstnuu]d
not m-hahlv u:lmpleted using banded-

E:cund while H:l.eulsuuﬂgm 1082

does not use banded-paper technol
it would have the same u:upm:umllues
as the banded-paper ci under the
urrent Standard. The [ow ignition
pmpansity ign of the existing SEM
1082 is intended to yield a 12 to 16
pement full length burn rate (Le., the
are made to self-extinguish B85
toBE t of the time). Because this
SEM is intended to be used as a
calibration tool for ci
manufacturers subject to state
ulations, it is purposely designed to
%I‘EEII ta mJJ:uJ:PtIl.al lgmuuu |:I'I:I|:HI:I.SCII]|"
target, rather than a typical or
rapresenr.ntve RIP Jgu.'m.m:l Prﬂrﬂﬂslt}'
It would clearly not reprasent a “worst-
case” RIP ci . Further, SRM 1082
does not meat the specified physical
criteria for ci lquﬂ: and density;
=0 these are physically unlike
ﬂ]!' current test cigarette or curment RIP

iga third disadvantaga is that the
Pmpames of a new SEM that would
mimic the ignition behavior of “worst
case” RIP have not been
characterized. The “worst case™ RIP
cigarette would be one that burns its full

and may, therefore, be similar to

its non-RIP coun . Insufficient
resparch exists to support a new and
different, low ignition propensity SRM;
and a variaty Els-yetg;nmtj

mudifications to the test method in 16
CFR part 1632 would likely be needed
to incorporate such an SEM. The time
and cost to develop a new SEM is
umdetermined, but the existing concern
akwout the short-term availahility of a
consistent ignition source would not be
T]:lwd- hile a lower i strength
LS, W a nition
SRM cigarette may betlgr.hmuﬂ
feasihle, there is no readily available
SRM alternative that would address tha
need for a consistent, “safety-neutral™
b. No Action
Under the sacond alternative, the test
cigaretie pam.ﬁmtm:ls in the Standard
wuuld remain unchangad.
Manufacturers and testers would remain
fres to conduct tests with any availahle
ﬁf&s including RIP Pall Malls,
mest the existing physical
T]:|E| ible advan of the
Eﬂmmlmm taking nsagea:h.on is that the
projected minor increasa in resource
costs of wiould not be incurred.
The ible disadvan of the
Eﬂmmlmm no a:h.onmw would be
that the basic issue of test result
variability due to differences in
cigarettes would not be addressed, and
the unuert.am and confusion
SUCTOLm reliahility of tests for
Com with 16 CFE part 1632
woitld not be reduced. Manufacturers
and ing firms may continue to
condwct tests that are either wasteful [in
terms of extra RIP ci nired to

Com a test) or have ireproducible
rmﬁim

In summary, there are no readil
available and/or, technically Eeasible
alternatives to the pro amendment
that would have lower estimated costs
and still address the need for a
consistent ignition source that retains
the -neutral” approach of the
Prop amendment.

Lrﬁg_ atory Flexibility Act

Under H:I.E-R%JIBIOI\' Mb]ht_'jr Act
5

(“BFAT),EU 601 ef s, an Cy
that generally
must prepare :III.IUBJ. and final regulatory

flexibility analyses describing the
ﬂacl of the mule on small businesses
other small entities. Section 605 of
the RFA provides that an agency is not
ired to a to
Haibiity ahalysts i s head of an
agency certifies that the rule will not
have a signi I economic im| on
a substantial number of small entities.
The propesad rule would retain the
current matiress test ure, but

requine that entities performing cigaratte
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and uncertainty am manufacturers
subject to the & and

tEu? organizations. Both the expected
t5 and likely economic costs of the
amendment are small, and the likely
effect on testing costs per new protot
mattress or t substitution woul

e minor, especially when the projected
cost is allecated over a production mn
of complying mattresses.

4. Regulatory Alternatives

The Commission could consider two
basic alternatives to the proposed
amendment: (1) Base the standard test
cigarette on a different SEM. with the
approcimate lower ignition of

an ; or (2] take no action on
the smol lgnluun SOUTCE issue.
Meither H:l.epmpused amendment nor

aither of thess two alternatives would
likely have a substantial economic

i . There would, however, ba some
relative differences in terms of resource
costs and potential effects on the level
of benefits the Standard affords. The

adw and disadwvan of these
two hasic alternatives are discussed
immediately below.

a. Alternate SEM

Under this first alternative, the
Commission could amend the Standard
o 5 a different, lower ignition
propensity SEM ci . Such an SRM
would presumably be closer in ignition

to the “worst-case™ RIP
i currently on the market.
are are thres possible advan to
specifying an alternative SEM: (1]
problem of test repeatability and
roducibility would be a sed, as
it 1s under the uguaad amendment; (2]
an ﬂwmﬁve? would, in theory,
better approcimate the fire risk
associated with ci currently
available to consumers in the United
States; and (3] cumently, there is a low

pmpensltv SEM [SHM 1082)
ge]uped by NIST for use by state

mu}..;turs in assassing the mm_pllmcs
. These SRM ::lgarartes
are currently available at aﬁlp
including estimated typ Iﬁlmg, of
$105 par carton (comparad
projected price for the Pmpused SRM
II'H-d.E.BIE'tDEﬂfSME carton). Thus,
TESQUICE COSLS to man urers and
tasting laboratories (including the CPSC)
to adopt a readily-available alternative
SEM could be somewhat lower than
unider the prop amendment;
although it is y that any new
alternate SEM would bepnned at least
cumpaﬁb]].rto the p 5ed SEM 1186
There are three possi

mﬁmﬁ}f ﬁl ison to

the proposad SEM, a low lsnluuu
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propensity SEM would not be
considered equivalent or “safety

neutral,” under the pm':um ﬂ:l.nt the
use of such result in a
less stri t b:h test. While

no data are available to dtém'.ihﬂ the
axtent of this potential difference, it is
quite possible that more mattress
construction prototypes would pass a
test using a hmjgnilinnimpensity
SRM than dncumnrjﬂ wi
commercially available cigarettas. This
may result in an unknown, bt

potentially adverse, impact on the level
of safety benefits p by the
Standard.

The second dlsa.dwa:l:lr.ngg is Ihnl the
two k].uuvn:l talt:.hmnal ap
develo; a lower igmition I
SEM n;liupﬁ:mhe ml.ﬁlmpa %'Ie with Iie

tast in 18 CFR part 1632, First, undar
existing state regulntlm:ls all known
commercial RIP incorporate
bandad paper designed to im| full
length bums. The current test measures
mattrass Jﬂ;u.mm:ls resulting from full
length ci burns and allows up to
three relights cigaratte to achieve a
Full huEIt is likaly Ihnl .Iher:
{!II Maujr low i U|:||:L pro

num thetest.ortzlﬂlﬂlﬂstnuu]d
not m-hahlv u:lmpleted using banded-

E:cund while H:l.eulsuuﬂgm 1082

does not use banded-paper technol
it would have the same u:upm:umllues
as the banded-paper ci under the
urrent Standard. The [ow ignition
pmpansity ign of the existing SEM
1082 is intended to yield a 12 to 16
pement full length burn rate (Le., the
are made to self-extinguish B85
toBE t of the time). Because this
SEM is intended to be used as a
calibration tool for ci
manufacturers subject to state
ulations, it is purposely designed to
%I‘EEII ta mJJ:uJ:PtIl.al lgmuuu |:I'I:I|:HI:I.SCII]|"
target, rather than a typical or
rapresenr.ntve RIP Jgu.'m.m:l Prﬂrﬂﬂslt}'
It would clearly not reprasent a “worst-
case” RIP ci . Further, SRM 1082
does not meat the specified physical
criteria for ci lquﬂ: and density;
=0 these are physically unlike
ﬂ]!' current test cigarette or curment RIP

iga third disadvantaga is that the
Pmpames of a new SEM that would
mimic the ignition behavior of “worst
case” RIP have not been
characterized. The “worst case™ RIP
cigarette would be one that burns its full

and may, therefore, be similar to

its non-RIP coun . Insufficient
resparch exists to support a new and
different, low ignition propensity SRM;
and a variaty Els-yetg;nmtj

mudifications to the test method in 16
CFR part 1632 would likely be needed
to incorporate such an SEM. The time
and cost to develop a new SEM is
umdetermined, but the existing concern
akwout the short-term availahility of a
consistent ignition source would not be
T]:lwd- hile a lower i strength
LS, W a nition
SRM cigarette may betlgr.hmuﬂ
feasihle, there is no readily available
SRM alternative that would address tha
need for a consistent, “safety-neutral™
b. No Action
Under the sacond alternative, the test
cigaretie pam.ﬁmtm:ls in the Standard
wuuld remain unchangad.
Manufacturers and testers would remain
fres to conduct tests with any availahle
ﬁf&s including RIP Pall Malls,
mest the existing physical
T]:|E| ible advan of the
Eﬂmmlmm taking nsagea:h.on is that the
projected minor increasa in resource
costs of wiould not be incurred.
The ible disadvan of the
Eﬂmmlmm no a:h.onmw would be
that the basic issue of test result
variability due to differences in
cigarettes would not be addressed, and
the unuert.am and confusion
SUCTOLm reliahility of tests for
Com with 16 CFE part 1632
woitld not be reduced. Manufacturers
and ing firms may continue to
condwct tests that are either wasteful [in
terms of extra RIP ci nired to

Com a test) or have ireproducible
rmﬁim

In summary, there are no readil
available and/or, technically Eeasible
alternatives to the pro amendment
that would have lower estimated costs
and still address the need for a
consistent ignition source that retains
the -neutral” approach of the
Prop amendment.

Lrﬁg_ atory Flexibility Act

Under H:I.E-R%JIBIOI\' Mb]ht_'jr Act
5

(“BFAT),EU 601 ef s, an Cy
that generally
must prepare :III.IUBJ. and final regulatory

flexibility analyses describing the
ﬂacl of the mule on small businesses
other small entities. Section 605 of
the RFA provides that an agency is not
ired to a to
Haibiity ahalysts i s head of an
agency certifies that the rule will not
have a signi I economic im| on
a substantial number of small entities.
The propesad rule would retain the
current matiress test ure, but

requine that entities performing cigaratte

19

CLEARED FOR PUBLIC RELEASE
UNDER CPSA 6(b)(1)



Federal Register / Vol. 75, No. 210/ Monday, November 1, 2010/ Proposed Rules 67053
Jgulummtshndud::gm.eﬂi‘sc,ulbu Based on this information, the H. Effective Date
state agencies, and industry te proposal would have little or no effect Section 4[h) of tha FFA [15 U.S.C.
organizations) p urchase and use on small producers bacanse the design 1193(h)) provides that an amendmeant of
cigarettes ntthg,h.ermsl and construction of existing, compliant 5 fammahi ity standard shall become

commercial, non-SHEM cigaraettes. No
additional actions would be required of
small entities. The costs associzted with
the propesad rule would essentially be
borne by matiress manufacturers and
importers that perform (or pay fees for)
compliance

The latest available [zo0z) 11.5.
Census Bureau Statistics of UL5.
Businesses and [2003) Economic Census
data on this industry sector reported
over 500 firms and more than G00
manufacturing establishments in NAICS
sactor code 337910, Matiress
Manufacturing. More recent ind
astimates that the number o

firms, inch TETIOVALITS, is closer to
4. The few industry-

annual gross revenues of more than $1
billion and 3,000-5 000 employess
each. However, the vast majority of
producers—including all renovators—
are much smaller, with annual gross
revenues of under £20 million and
fewer than 100 em each. Many
manufacturers sarve regional markats
and do not have nationwide
distribution. The Economic Cansus
reported that all but the largest 12

mattress prod firms—more than 95
fewar than 500
a1m] . Thesa would be considered
small inesses under the definition
used by the Small Business
tion for this industry.

Thel firms are often comprised

of multiple small manofacturing
bh&fmenrs The average gross

revenue of the 5856 small manufacturing
establishments identified in 2002 was
about $8.1 million. Excluding small
establishments with more than 100
employees from this average provides a
reasonable nppm:.imnﬁ.un of small firms

that are dant of the major
producers. approach reduces the
ama%ss revenue to about $4

54 million average can be

used to illustrate the potentizl effect of
the propesad rule on small firms.
Pmd.'lscussad in the cost analysis

saction above, added tEtI.I:I.B_a.I:I.d
certification costs related to the

osed mle may a about $133
E::Pm.all firm, urrles:ﬁ three cents
per unit. This represents about $133/34
million = .0033 percent (i.e., less than
one percent) of small finns” average

revenues. Even using the $475

increased cost ELI.I:I:I.B.tEPrEE:I:II:Ed in the
analysis for larger firms, the impact on

small firms" average revenue
would be only $475/84 million = 012
percant.

mattrass products wonld remain

and because the resource
cost increase of using SEM cigaretias
would represent a minimal increase in
total testing costs. Thus, the
Commission preliminarily concludes
that the proposed mls would not have
a significant im om a substantial
nmumber of businesses or other
small entities.
F. Environmental Considerations

Pursuant to the Mational
Environmental Policy Act, and in
accordance with the il on
Environmental (uality regulations and
CP5C ures fm'tgumumtal
review, the Commission has assessed
the possible environmental effects
associated with the proposed rule.

The Commission’s regulations state
that amendments to rules providing
performance requiremants for consumer
products no Iy have little or no
potential for ing the human
environment. 16 1021.5{c)(1).
Mothing in this proposed rule alters that
expactation. , bacansa the
proposed amendment would have no
adwverse effect on the environment,
neither an environmental assassment
nor an environmental impact statement
is required.

G, Executive Orders
According to Executive Order 12088
E'E B, IEE'E] must state
In cieas Funuage the preemptive effoc
Ji' any, ulnew mgulaunns. opased
rule, if finalized, would mudji].rp;
flammability standard issued under the
FFA. With certain ioms that are
not applicable in this instance, no state
or political subdivision of a state may
enact or continue in effect “a
flammability standard or other
regulation™ applicable to the same fabric
£emd|.u:t covered by an FFA standard
state or local ﬂammaln]:l].r
standard or other regulations is
‘E:lad to protect against the same
unless the
stal:e or local flammahility standard or
regulation “is identical” to the FFA
standard. See 15 U.5.C. 1478{a). The
proposed rule would not alter the
preemptive effect of the existing
mattress standard.
Thus, the pro rule would
reempt nonidentical state or local
hility standards for mattresses or
mattrass i to protect
zgaiust the same risk of the ocourrence
fire.

effective one year from the date it is
romulgated, unless the Commission
ds for good cause than an earlier or
later effective date is in the public
interest, and the Commission publishes
the reason for that finding. Section 4(h)
of the FFA also requires that an
amm:u:lment of a flammability standard
exEmpt ucts “in inventory or
wlﬂ:L m on the date tha
amendment becumeseffecﬁ.ve, unless
the Commission limits or withdraws
that exemption because those products
ara so highly Aammable that are
5 when used'muummem
the purpose for which are
intended. The Commission concludes
that a one-year effective date is
| riate to ensure ample time for the
Pprgdml.al cycle and mﬂhﬂ%
arml.ah]llt'r of SEM from
MIST. Tharefore, tha i
proposes that the amendment to the
1gnition source provision of the
standard would me effactive ong
year after publication of a final
amendment in the Federal Register.

L. Proposed Findings
Section 4(a) and (j)2) of the FFA
ire the Commission to make certain
findings when it issuas or amends a
flammability standard. The Commission
must find that the standard or
amendment: (1} Is neaded to adequately
protect the public against the risk of the
occurrence of fire ing to death,
injury, or ty d.umage;
{zlulgmasuu.ahle j
ra:u.t'.nble and a ate; [3] is
ited to fabrics Prﬁ‘nnﬂ materials, or
products which t unreasonahle
risks; and [4) is stated in objective
terms. 15 .5.C. 1193(b). In addition,
the Commission must find that: (1] If an
licable voluntary standard has been
ted and implementead, that
cump]iau.oe with the woluntary standard
is not likely to adequately reduce the
risk of injury, or compliance with the
wal standard is not likely to be
substantial; [2) that bensafits ex
from the regulation bear a reasonable
relationship to its costs; and (3] that the
regulation im| the least
burdensome alternative that would
adequately reduce the risk of inj
Because saction 4(a) of the FFA ra slu
proceadings for the determination of an
zﬁpirfpliate flammability standard “or
regulation or amendment,” amd
hecausa ﬂ::;ms:d mle would be a
technical t rather than a new
flammability standard, for purposes of
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this saction of the preamble, we will
refier to the pro rule as a “proposed
amendment.” findings are
discussed balow.

The amendment to the Stondard is
needed to adequate mt,ec! the public
against unreason risk of the

occurrence of fire. The current Standard

produced. In order for the Standard to
continue to be effective (and for labs to
test mattresses and matiress pads to
determine whether they comply with
the Standard), it is necessary to change
the ignition source specification. The
proposed amendment is necessary to
ansure that the testing is reliabla and
that results will not vary from one lab
or manufacturer to another. Such
variation would be likely if labs or
manufacturers were ahle to use different
1%.11.1.01: spurces that have similar

Eumymlﬁpemes but different

T?:eamendma:l! to the Standard is
regsonable, fechn I cliceble,
and uppmpm‘.te m&ﬂ
amendment is hased on technical
ressarch conducted by NIST, which
astablished that the SRM cigarette is
capahle of providing reliable and
reprwducible results in flammability
tasting of mattresses and mattress pads.
The pro SHM represents an
equivalent, safety-neutral igni
source for use in testing to establish

cu%}:]ianoe with the Standard.

e amendment to the Standord is
limited to fobrics, meizted moferiols, and
products that present an wnreasonaile
risk. The proposed amendment would
cul:ﬂ.u:lu.elu appsljr to the same products
as the tandard.

Voluntary standards. There is no
applicable voluntary standard for
mattresses. The would amend
an existing Federal mandatory standard.
Relationship of benefils to Costs.
Amending the Standard to specify SRM
i tes as the ignition source would
allow ing to the Standard to
continue without interruption, would
maintain the effectiveness of the
Standard, and would not significantly
increase costs to manufacturers
and importers of mattresses and
mattrass . Thus, there is a
reasonable relationship between
benefits and costs of the proposed
amendment. Bim.'l:lseﬂpclad 1= a.1:||:1
costs of the dment ar
likely to be 5 The likely effect I:II:I.
tas| costs would he minor.

Least burdensome requirement. No
other alternative would allow the
Standard’s level of safety and
effectiveness to continue. Thus, the
proposed amendment imposes the least

THIS DOCUMENT HAS NOT BEEN
REVIEWED OR ACCEPTED BY THE
COMMISSION.

burdensome requiremant that would
adequately address the risk of injury.

. Conclusion

For the reasons discussaed above, the
Commission preliminarily finds that
amending the mattress flammahility
standard (16 CFE. part 1632} to spac:if'rr
SREM ci as the ignition source is
neaded to ad.aqu.atel:fgmtect the public
against the unreasonable risk of
u-cl::u.rm::lneutflire to death,

v d
ugl:ll:lll:llIEEII:ll:l also pmmpenhmm:li?aﬂa
finds that the amendment to the
Standard is reasonahble, technologically

racticahle, and a ata. The
Eommmon funhperp?;:lpgls that the
amendment is limited to the fabrics,
related materials, and products that
present such unreasonable risks.
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1. The authority citation for part 1632
continues to as follows:

Authority: 15 1.5.C. 1103, 1104; 15 US.C.
zo7a(b].

2. Section 163Z.4 is amendad by
revising paragraph (a)[2) to read as
follows:

§16822.4 Matiress teat procadure.

fa* ==

(2} Ignition sounce. The ignition
source shall be Mational Institute of
Standards and T ["NIST™)
Standard Reference Material [*5EM™)
1186, available for from the
Mational Institute for Standards and

Technology, 100 Burean Drive,
Gaithersburg, MID} 20889,
- - L - -
Datad: October 26, 2010
Todd A. Stevenson,

Secretary, Consumer Product Safety
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DEPARTMENT OF JUSTICE

2 CFR Part 1308
[Docket Mo. DEA-344P]

Listing of Approved Drug Products
Containing Dronabinol in Schedule Il

AGEMCY: [rug Enforcement
Administration, Department of Justice.
ACTION: Motice of proposed malemaking.
SUMMARY: This mule is issued
by the Deputy Administrator of the Drug
Enforcement Administration (DEA) to
madify the listing of the Marinol®

tion in ule I so that

certain drug products are also
oiuded n tha
Several products arecu.'n'eu.ﬂ:lr the

subject of Abbreviated New
Applications (ANDAs) under review by
the ULE. Food and Drug Administration
(FDDA) Each uct is a (
formulation of Marinol® and contains
dronahinol, the (-) isomer of delta-9-
([trans}-tetrahydrocannabinol (THC),
which is a schadule | controlled
substance. e to variations in
formulation, thesa ic Marinol®
products do not meet the specific

conditions s in the current
schedule I listing.

This sed action expands the
schad isting to include
formulations having naturally-derived

dronahinol and products encapsulated
in hard gelatin capsules. This would
have the effect of transferring the FDA-
approved versions of such i
]'nElLuol Elmdum from mﬁurl': It
schadule

DATES: Written comments must be
postmarked and electronic comments

must be submitted on or before January
1, 2011. Commenters should be aware

that the electronic Federal Docket
t 5 will not t
comments after t Eastern Time

on the last day of the comment period.

ADDRESSES: To ensure proper handli
ofmmmeuuap FEEIE]::.E mg

M. DEA-3447 on all written and
electronic Dm'res[huu:ldeu.oe ‘Written
comments sent via regular or express
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Executive Summary

In November 2010, the U.S. Consumer Product Safety Commission (CPSC)
issued a notice of proposed rulemaking (NPR) to amend the Standard for the
Flammability of Mattresses and Mattress Pads (16 CFR part 1632) (“Standard”) under
the authority of the Flammable Fabrics Act (FFA). The standard was originally
promulgated in 1972, to reduce the risk of fire associated with smoldering ignitions by
cigarettes or other smoking materials. The amendment staff recommends would revise
the specification for the cigarette used as the smoldering ignition source in the

flammability performance test of the standard.

Since the mattress standard became effective, compliance testing was generally
performed using a commercial, unfiltered Pall Mall cigarette. Research supporting the
original standard identified this cigarette as the most severe available smoldering
ignition source. In 2008, the manufacturer discontinued production of this cigarette.
Industry compliance tests have since been conducted using leftover inventories of the
unfiltered Pall Mall, or in some cases using a “reduced ignition propensity” (RIP)
replacement that is in current production. More recent research conducted for the
Commission by the National Institute for Standards and Technology (NIST) has
revealed that the ignition strength of cigarettes may vary significantly, even within
brands and packings. Thus, the use of nonstandardized, commercial cigarettes
introduces uncertainty about the repeatability of test results among firms subject to or
certifying compliance with the standard.

To fill the need for a consistent-performing “standard” ignition source, NIST
developed a Standard Reference Material (SRM) cigarette under an Interagency
Agreement (IAG) with the CPSC. The SRM cigarette is designed to have the
approximate ignition strength of the original unfiltered Pall Mall. This SRM is specified in
CPSC staff's recommended technical amendment. The staff-recommended amendment
is intended to be “safety-neutral”; it would not affect the flammability performance of
currently produced, complying mattresses.
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The staff-recommended amendment would not significantly affect the level of
benefits or costs associated with the standard. The expected potential benefit consists
of reduced test variability and industry uncertainty about which cigarette to use and the
comparability of test results. The potential cost consists of a small increase in testing
costs that would result when mattress producers either: (a) establish prototypes for new
mattress constructions, or (b) make ticking substitutions on existing, complying

constructions.

Since the Commission proposed the amendment, NIST reduced the price of the
SRM 1196 cigarette by approximately half, to reduce potential costs burdens on
industry. Increased resource costs associated with the use of SRM cigarettes are
projected to be $13 per prototype, an increase of about 2 percent over existing
prototype testing costs, and $6.50 per ticking substitution, an increase of about 12
percent over existing ticking substitution testing costs. These costs are allocated over
production runs of complying mattresses. Among the approximately 400 firms affected,
average increased testing costs would range from about $45 to $162 per firm. The cost
over a production run could range from about one-third to one cent per mattress
produced under those tests. Aggregate testing costs for all firms may increase by
about 3.5 percent, or roughly $24,000 per year. This represents a minor impact on total
testing and certification costs. For annual production of about 25 million mattresses
sold in the U.S., the estimated overall average cost is less than one-tenth of one cent
per production unit. Wholesale or retail prices of complying mattresses are unlikely to
increase as a result. Further, the staff-recommended amendment would not have

significant impacts on small firms or other small entities.

The Commission received five public comments on the NPR, one in general
support of the amendment and four generally opposing it. The comments opposing the
amendment generally favored a different standard cigarette ignition source that might
be more like the RIP cigarettes currently in widespread distribution. The Commission
could consider a different (as yet unspecified) low-ignition propensity SRM cigarette as

an alternative to the amendment that staff recommends; however, this alternative may
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not be “safety-neutral.” The Commission could also take no action; under this
alternative, testing costs would not increase, but the need for a consistent ignition

source would not be addressed.
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Final Regulatory Analysis of the Technical Amendment to 16 CFR
Part 1632 Standard for Mattresses

Introduction

The U.S. Consumer Product Safety Commission (CSPC) administers two
flammability rules on mattresses and mattress pads: the Standard for the Flammability
of Mattresses and Mattress Pads (16 CFR part 1632, promulgated in 1972, by the U.S.
Department of Commerce) and the Standard for the Flammability (Open Flame) of
Mattress Sets (16 CFR part 1633, promulgated in 2006, by the CPSC). Both standards
were issued under the authority of the Flammable Fabrics Act (FFA). The standards
reduce the risk of fires resulting from ignitions of mattresses by smoldering cigarettes
(16 CFR part 1632) and by open-flame sources (16 CFR part 1633).

On November 1, 2010, the Commission published a notice of proposed
rulemaking (NPR) in the Federal Register to revise the specifications for the cigarette
used as the smoldering ignition source in 16 CFR part 1632. The purpose of this

proposed amendment is to improve the repeatability of the performance test.

The existing 16 CFR part 1632 standard specifies the smoldering ignition source
in terms of physical characteristics that affect ignition strength. The test cigarette is
unfiltered and of specified length, packing density, and weight. These physical
properties were chosen to represent the most severe level of ignition strength among

available commercial cigarettes. An unfiltered, 85 millimeter Pall Mall™

cigarette has
long been used as the “standard” cigarette for compliance testing and other flammability

research by the CPSC and by manufacturers and other testing laboratories.

In 2008, the R.J. Reynolds Tobacco Company (RJR) discontinued production of
the conventional Pall Mall cigarette in response to increasingly widespread state

legislation requiring “reduced ignition propensity” (RIP) or so-called “fire-safe” cigarettes
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designed to reduce the risk of cigarette-ignited fires. Subsequently, R.J. Reynolds
began production of RIP versions of its Pall Mall product line. Industry tests have since
been conducted using existing inventories of conventional, pre-RIP Pall Malls; in some

cases, tests may have been conducted using RIP replacement cigarettes.

Upon learning of RJR’s plan to discontinue the conventional Pall Mall cigarettes,
CPSC staff entered into an Interagency Agreement (IAG) with the National Institute of
Standards and Technology (NIST) to conduct research to establish a Standard
Reference Material (SRM) test cigarette that would maintain continuity of supply for the
CPSC and for industry and that would afford improved test repeatability without
affecting the level of safety provided by 16 CFR part 1632. The CPSC posted the
resulting NIST Technical Note 1627 for public comment in 2009, and received three
substantive public comments. These comments were addressed in the 2010 NPR.

The CPSC staff-recommended technical amendment specifies an SRM cigarette,
NIST SRM 1196, based on NIST’s research. This SRM cigarette is designed to be
equivalent in heat of ignition and percentage full-length burn (PFLB) to the “worst-case”
production Pall Mall identified in research supporting the original standard. The use of
SRM cigarettes would not alter the stringency of the flammability performance tests in
the original Standard, and the test method itself would not be amended. The staff-
recommended technical amendment is therefore, “safety-neutral” (i.e., it is intended to
neither raise nor lower the level of fire protection provided by 16 CFR part 1632).

Requirements of Applicable Statutes

Section 4 of the FFA, which governs the issuance of regulations under the FFA,
requires that the Commission prepare a final regulatory analysis of the technical

amendment, including:
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e a description of the potential benefits and potential costs of the amendment,
including any benefits or costs that cannot be quantified in monetary terms, and
the identification of those likely to receive the benefits and bear the costs;

e a description of any alternatives to the final amendment, which were considered
by the Commission, together with a summary description of their potential
benefits and costs, and a brief explanation of the reasons why these alternatives
were not chosen; and

e a summary of any significant issues raised by the comments submitted in
response to the preliminary regulatory analysis, and a summary of the

assessment by the Commission of such issues.

Under Section 4(j)(2) of the FFA, the Commission must also find:
e that the benefits expected from the amendment bear a reasonable relationship to
its costs; and
e that the amendment imposes the least burdensome requirement that prevents or
adequately reduces the risk of injury for which the amendment is being

promulgated.

Additionally, under the Regulatory Flexibility Act of 1980 (RFA), the Commission
is required to consider potential effects of the amendment on small businesses and
other small entities. In the NPR, the Commission preliminarily concluded that the
proposed amendment would not have a significant impact on a substantial number of
small businesses or other entities. While none of the public comments received in
response to the NPR specifically mentioned small business impacts, one comment
asserted that costs for all mattress producers could increase by more than was
estimated in the NPR. This issue is discussed further in the following analysis.
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The Mattress Standard

The mattress standard at 16 CFR part 1632 requires premarket, full-scale
prototype testing for each new mattress design. Prototype testing must also be
performed for each change in materials of an existing design that may affect cigarette
ignition resistance. Under the standard, a minimum of 18 cigarettes are consumed per
mattress surface. Under the Commission’s 2006 interim enforcement policy, two
mattress surfaces must be tested (the standard specifies that six surfaces must be
tested; however, current reported practice is to test two surfaces). For two-sided,
traditional mattresses, one mattress is consumed per prototype. With the market trend
in recent years toward single-sided mattresses (i.e., those designed not to be flipped), it
is much more common that two mattresses are consumed per prototype. In either case,

at least 36 cigarettes (about two packs) are consumed per prototype.

No post-prototype, periodic testing is required under 16 CFR part 1632; however,
the Standard allows the use of “subordinate” prototypes, based on a confirmatory test of
a complying model, such that multiple producers can market that same complying
product (e.g., one that differs from the prototype in certain acceptable ways and that
may be made in different production facilities or under different brand names) under a
single prototype. This practice is common in the industry among licensees and
especially among smaller firms that manufacture models based on qualified prototypes
developed and tested for certification of compliance with both 16 CFR part 1633 and
part 1632 by larger firms or “prototype developers.” Additionally, 16 CFR part 1632
allows substitutions of cover or “ticking” materials, based on a set of small-scale
classification tests, in lieu of new prototypes for each ticking. In this test, 9 to 18
cigarettes are consumed. Equivalency of performance for a majority of new mattress

models is demonstrated using this optional ticking substitution test.

Some manufacturers perform 16 CFR part 1632 tests in their production facilities.

Most, however, use third party testing laboratories since the advent of 16 CFR part
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1633 in 2006 (the 16 CFR part 1633 open-flame test is more complex and costly and

requires more specialized equipment than the 16 CFR part 1632 smoldering test).

Potential Benefits and Costs

The SRM cigarette described in the staff-recommended amendment shares
approximately the same ignition strength characteristics as originally intended by the
standard.

Potential Benefits

Since the staff-recommended amendment is “safety-neutral,” mattresses that
passed or failed under the existing standard would be expected to generate similar
results when the NIST-developed SRM is used. The level of protection provided by the
standard would neither increase nor decrease as a result. Thus, there would be no
impact on the level or value of fire safety benefits derived from the standard.

There would, however, be potential benefits that are not readily quantifiable.
Currently, manufacturers and testing laboratories do not have access to continued
supplies of test cigarettes other than RIP Pall Malls. Existing inventories of
conventional Pall Malls have been depleted or exhausted. Many industry
representatives have requested guidance on the issue of which cigarette to use in

testing.

Even if continuing supplies of conventional test cigarettes were available, the
variability in cigarette performance described in the NIST research may lead to an
unacceptably low level of test outcome reproducibility. This is causing uncertainty
among testing firms and among manufacturers and importers certifying compliance with
the standard, and these firms have expressed concern that tests conducted by the
CPSC and by industry may not be comparable. This inconsistency could lead to

unnecessary additional testing. The staff-recommended SRM cigarette amendment

32

THIS DOCUMENT HAS NOT BEEN CLEARED FOR PUBLIC RELEASE
REVIEWED OR ACCEPTED BY THE UNDER CPSA 6(b)(1)
COMMISSION.



would reduce inconsistency and uncertainty for industry, testing laboratories, and the
CPSC.

Potential Costs

Manufacturers currently incur testing costs related to 16 CFR part 1632
whenever new mattress models are introduced that: (a) are of new construction, or (b)
have new tickings that may influence cigarette ignition resistance. Larger manufacturers
may introduce 20 or more new constructions or ticking substitutions each year. Smaller
producers and renovators probably introduce fewer items or rely on prototype
developers for multiple models. Qualified prototypes can be expected to be developed
for all new constructions and ticking substitutions to demonstrate compliance; a range of
estimates for these prototypes and ticking substitutions can be used to estimate annual
costs associated with the staff-recommended amendment to incorporate SRM

cigarettes into the standard.

Pre-Amendment Testing Costs

For most mattress models that require some kind of testing, the testing cost per
model to manufacturers is comprised chiefly of:
e the resource costs of producing the mattresses used for destructive testing,
including shipping to a test laboratory, and
e the laboratory’s fee for the testing service, which includes photographic and other
records prepared by the test laboratory, as well as the cigarettes consumed in

testing.

The cost of mattresses consumed in prototype testing may amount to about $400
for a typical two-mattress test series (although the range can go much higher, to more
than $1,000 per mattress for low-volume, specialty items). Prototype test charges
reported by third party testing laboratories can vary widely, especially by location. For
example, charges for tests performed in China tend to be significantly lower than
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charges for tests performed in the United States. Overall, these charges, which include
the cost of the test cigarettes consumed in the test, may average about $250 per
prototype (labor and material costs for manufacturers to perform their own tests may be
similar). Thus, the current average total cost per mattress prototype may be roughly
$400 + $250 = $650. A ticking substitution test is simpler and much less expensive,
requiring only small samples of ticking material, a reusable small-scale test apparatus,
and a smaller number of cigarettes. The average total cost per ticking substitution test

may be around $50.

Testing costs incurred for prototypes and ticking substitutions can be allocated
over a production run of mattresses. The cost per unit may vary with production volume,
the mix of tests performed, and other factors. The examples below incorporate
assumptions based on discussions with industry representatives and illustrate some

possible baseline cost differences for larger versus smaller firms:

Typical example for a medium-to-large producer:

e 20 new models: 5 new constructions + 15 new tickings
e 5 prototype tests @ $650 = $3,250

e 15 ticking substitution classification tests @ $50 = $750
e Total base year cost = $3,250 + $750 = $4,000

e Baseline testing cost for production run of 50,000 units = $0.08 per unit

Typical example for a smaller producer:

e 5 new models: 2 new constructions + 3 new tickings
e 2 prototype tests @ $650 = $1,300

e 3 ticking substitution classification tests@ $50 = $150
e Total base year cost = $1,300 + $150 = $1,450

e Baseline testing cost for production run of 5,000 units = $0.29 per unit

These examples reflect the likely average annual testing costs to industry,
assuming reasonably full compliance with 16 CFR part 1632. Thus, approximate
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baseline testing costs for the 50 largest mattress manufacturers would be about 50 x
$4,000 = $200,000 annually. Testing costs for the remaining 350 firms would be about
350 x $1,450 = $507,500. Thus, total estimated baseline testing costs may be about
$200,000 + $507,500 = $707,500 per year.

Costs Per Firm Associated with the Staff-Recommended Amendment

The only cost increase associated with the staff-recommended amendment is
related to the SRM cigarettes themselves. The list price of SRM cigarettes from NIST is
$239 for a two-carton minimum order, or about $120 per carton, plus shipping. A carton
contains 200 cigarettes, or 10 packs of 20. Shipping charges range from $10 to $55 per
order, or about $1 to $5 per carton for a typical 10-carton order. Thus, the estimated
total average cost of the SRM cigarettes would be up to about $125 per carton. Since
the Commission proposed the amendment to the standard, NIST reduced the price of
SRM 1196 by about half, in order to reduce the potential cost burden on industry.
Testing laboratories and others can obtain (RIP) Pall Mall cigarettes currently on the
market for regionally varying prices of $60 to $100 per carton. Thus, the cost of
cigarettes to parties performing tests may increase from approximately $6 to $10 per
pack, to approximately $12.50 per pack, representing an increase of about $2.50 to
$6.50 per pack.

Under the protocol in 16 CFR part 1632, new packs of cigarettes are opened for
each test sequence. A new prototype or confirmatory test consumes about two packs,
and a ticking substitution test consumes about one pack. Assuming an increased cost
per pack of $12.50 — 6 = $6.50, the average cost of performing the tests could increase
by 2 x $6.50 = $13 per prototype and $6.50 per ticking substitution. This represents a 2
percent increase ($13/$650) in average total resource costs per prototype, and a 12

percent increase ($6.50/$50) in average resource costs per ticking substitution.

In the above “typical producer” examples, the larger firm with 20 new models

would incur increased prototype costs of 5 x $13 = $65, plus increased ticking
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substitution costs of 15 x $6.50 = $97.50, for a total annual increase of $65 + $97.50 =
$162.50 (about 4 percent of the firm’s overall $4,000 annual testing cost). Over a
50,000 unit production run, the cost would be $0.003 (i.e., about one-third of one cent)
per unit. The smaller firm with five new models would incur increased prototype costs of
2 x $13 = $26 and increased ticking substitution costs of 3 x $6.50 = $19.50, for a total
annual increase of $26 + $19.50 = $45.50 (about 3 percent of the firm’s overall $1,450
annual testing cost). Over a 5,000 unit production run, the increased testing cost would

be $0.009 (i.e., about one cent) per mattress.

In summary, the expected additional cost of testing related to the staff-
recommended amendment may range from about $45 to $162 per firm. The cost over a
production run could range from about one-third to one cent per mattress produced
under those tests. The distribution of this projected cost among manufacturers and
testing laboratories is uncertain because some test laboratories may choose to pass on
increased costs in the form of higher test fees, while others may not. Even if all such
costs were passed on to manufacturers, it is unlikely that there would be a noticeable
effect on wholesale or retail mattress prices.

Aggregate Costs Associated With the Staff-Recommended Amendment

There may be about 200 new-product manufacturers and 200 renovators, for a
total of about 400 firms. The largest 50 firms are assumed to have 20 new models (50 x
20 = 1,000 models to be tested), and the remaining 350 firms assumed to have five new
models (350 x 5 = 1,750 models to be tested), for a total of 1,000 + 1,750 = 2,750
models to be tested. The aggregate annual cost of the staff-recommended amendment
would vary with the number of new prototypes and ticking substitutions. A point estimate

can be developed using the preamendment baseline examples above.

Using the baseline assumptions for new prototypes versus ticking substitutions,
the 50 largest firms would have an average of five prototypes each (for a total of 5 x 50

= 250) and the remaining 350 smaller firms would have two prototypes each (for a total
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of 2 x 350 = 700); thus, the overall number of prototypes would be 250 + 700 = 950. The
number of ticking substitutions would be 15 each for the larger firms (for a total of 15 x
50 = 750) and three each for the smaller firms (for a total of 3 x 350 = 1,050); the overall
number of ticking substitutions would be 750 + 1,050 = 1,800.

At two packs of cigarettes per prototype and one pack per ticking substitution, the
estimated quantity consumed in testing would be 2 x 950 = 1,900 for prototypes and
1,800 for ticking substitutions, for a total of 1,900 + 1,800 = 3,700 packs. At an increase
of $6.50 per pack, the estimated total resource cost would be 3,700 x $6.50 = $24,050.
This point estimate represents an unweighted average increase of about 3.5 percent of
the estimated $707,500 aggregate annual industry testing costs related to 16 CFR part
1632. For annual production of about 25 million mattresses sold in the U.S., the
estimated overall average cost is less than one-tenth of one cent per production unit.
The recent reduction in the price of SRM 1196 cigarettes by about half from NIST
reduces the estimated total cost from what was calculated for the proposed amendment

by about two-thirds.

In addition to industry testing organizations, the CPSC and other government
agencies (e.g., the California Bureau of Home Furnishings & Thermal Insulation, the
Canadian Ministry of Health) would likely purchase small quantities of SRM cigarettes
from NIST for compliance testing and related research. Thus, these federal and other
government agencies may incur minor costs, depending on the numbers of tests

performed in any given year.

Staff recommends that the effective date of the amendment should be one year
from the date of publication of a final amendment in the Federal Register. New
mattress models typically are introduced once or twice per year. A 1-year effective date

would allow this product cycle to proceed without disruption or additional testing costs.

In summary, the staff-recommended amendment to specify the SRM cigarette

would not have a significant impact on expected benefits or costs of the 16 CFR part
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1632 standard. Resource costs may amount to roughly $24,000 per year. The
amendment would reduce test variability and uncertainty among manufacturers subject
to the standard and among testing organizations. Both the expected benefits and likely
economic costs are small, and the likely effect on testing costs per new prototype
mattress or ticking substitution would be minor, especially when the projected cost is

allocated over a production run of complying mattresses

Small Business Considerations

Under the Regulatory Flexibility Act (RFA, P.L. 96-354), the Commission is
required to assess and consider whether rules may have a significant effect on a
substantial number of small entities, including small businesses and small government
entities. The Commission made a preliminary determination in the NPR that the SRM
cigarette technical amendment, if issued on a final basis, would not be expected to have
significant economic consequences on a substantial number of small entities. None of
the NPR public comments took exception to the Commission’s cost estimates of SRM

cigarette use.

The staff-recommended amendment would keep the current mattress test
procedure in place but would require that entities performing cigarette ignition tests
(including the CPSC and other state agencies, as well as industry testing organizations)
purchase and use SRM cigarettes at a higher cost than commercial, non-SRM
cigarettes. No additional actions would be required of small entities. As discussed in the
cost analysis section above, the costs would be borne by mattress manufacturers and
importers that perform (or pay fees for) compliance testing. The estimated average
increase in testing and certification costs is about $63 per small firm, or less than one
cent per production unit. This represents less than one-hundredth of one percent of

small firms’ average gross revenues.

Thus, while almost all mattress manufacturers would be considered small firms

under the U.S. Small Business Administration’s fewer-than-500-employees definition,
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the staff-recommended amendment would not have significant impacts on small firms.
The design and construction of existing, compliant mattress products would remain
unchanged, and the resource cost increase of using SRM cigarettes would represent a

minimal increase in total testing costs.

Regulatory Alternatives

The Commission considered two basic alternatives to the staff-recommended
amendment:
1. incorporate an SRM cigarette, with the approximate lower ignition strength of an
RIP cigarette; or

2. take no action on the smoldering ignition source issue.

While neither of these two alternatives would likely have a substantial economic impact,
there would be some relative differences in resource costs and some uncertainty about
potential effects on the level of benefits afforded by the standard. The advantages and

disadvantages of these two basic alternatives are discussed below.

Alternate SRM

Under this first alternative, the Commission could incorporate into the standard a
different, lower ignition propensity SRM cigarette. The presumption would be that such
an SRM would approximate the ignition strength of current “worst-case” RIP cigarettes.

Advantages:

e Alower PFLB SRM may offer repeatable performance, as would the SRM 1196
SRM in the amendment.

e An alternative SRM might better approximate the average ignition propensity of

current commercial cigarettes.
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e Currently, there is a low-ignition propensity SRM (1082) developed by NIST for

use by state regulators in assessing the compliance of RIP cigarettes.

Disadvantages:

e There are no data to establish that a low-ignition propensity SRM would be
equivalent or “safety-neutral.” Additionally, the reliability of mattress test results
may not be improved if, for example, only 50 percent of SRM cigarettes burned
their full length. It is unknown whether more mattress construction prototypes
would pass the test using a lower ignition propensity SRM than they do now with
commercial cigarettes. Thus, the impact on mattress production costs is
uncertain.

e Two known technical approaches to developing a lower ignition propensity SRM
appear to be incompatible with the test in 16 CFR part 1632:

o0 Under existing state regulations, all known commercial RIP cigarettes
incorporate banded paper designed to impede full-length burns. The test
in CFR part 1632 measures mattress ignitions resulting from full-length
cigarette burns and it allows up to three re-lights per cigarette to achieve a
full-length burn. It is likely that either: (a) many low-ignition propensity
cigarettes would be wasted in completing the test; or (b) the test could not
be completed reliably using banded-paper, self-extinguishing cigarettes.

0 While the existing SRM 1082 does not use banded-paper technology, its
low-ignition propensity design is intended to yield a 12 percent to 15
percent PFLB; thus, the cigarettes should self-extinguish 85 percent to 88
percent of the time in NIST’s qualifying test. Because this SRM is intended
to be used as a calibration tool for cigarette manufacturers that are subject
to state regulations, it is designed purposely to represent a minimal
ignition propensity target, rather than a typical or representative, RIP
ignition propensity. It would clearly not represent a “worst-case” RIP
cigarette.

0 SRM 1082 does not meet the specified physical criteria for cigarette length

and density, so these cigarettes are physically unlike the current test
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cigarette or current RIP cigarettes. Moreover, the price of SRM 1082 is
approximately $195 per carton, including shipping, compared to the $125
projected average price for SRM 1196.

e The properties of a new SRM that would mimic the ignition behavior of RIP
cigarettes have not been characterized. Insufficient research exists to support a
different, reduced-ignition propensity SRM of any given PFLB. The time and cost
to develop a new SRM is undetermined, but the existing concern about the timely
availability of a consistent ignition source would not be resolved.

Thus, while a lower ignition strength SRM cigarette may be technically feasible,
there is no readily available SRM alternative that would address the need for a

consistent, “safety-neutral” ignition source.

No Action

Under the second alternative, the test cigarette specifications in the standard
would remain unchanged. Manufacturers and testers would remain free to conduct

tests with any available cigarettes, including RIP Pall Malls, which meet the existing

physical parameters.

Advantage:
e The projected minor increase in resource costs of testing would not be incurred.

Disadvantage:

e The basic issue of test result variability due to differences in cigarettes would not
be addressed, and the uncertainty and confusion surrounding the reliability of 16
CFR part 1632 compliance tests would not be reduced. The actual range of
PFLB performance of RIP cigarettes has not been established. Manufacturers
and testing firms may continue to conduct tests that are either wasteful, in terms

of extra RIP cigarettes required to complete a test, or have irreproducible results.

41

THIS DOCUMENT HAS NOT BEEN CLEARED FOR PUBLIC RELEASE
REVIEWED OR ACCEPTED BY THE UNDER CPSA 6(b)(1)
COMMISSION.



Summary Analysis of Public Comments

The Commission received five comments from interested parties in response to
the November 2010 NPR. These included two from industry trade associations (the
International Sleep Products Association (ISPA) and the National Textiles Association
(NTA), one from a fire safety organization (the National Association of State Fire
Marshals (NASFM), and two from consumers reporting no affiliations. Some comments
pertained to the likely cost of the amendment, and some recommended that the
Commission consider other, potentially lower cost alternatives. These economic issues
are discussed below. Other comments discussed the general need for and suitability of
SRM 1196 as an ignition source relative to other candidates; the agency previously
received comments on this issue in response to the July 2009 publication of NIST
Technical Note 1627.

Cost Impacts

Comment: One commenter (ISPA) noted that the testing and certification requirements
of the Consumer Product Safety Improvement Act (CPSIA) would impose additional
testing cost burdens on mattress manufacturers and that these additional CPSIA
burdens would compound any cost increase related to an ignition source technical

amendment to the standard.

Response: While the CPSIA may impose testing and certification costs on industry,
both related and unrelated to the standard for flammability, the staff-recommended
technical amendment would have a negligible effect on such costs. The staff-
recommended amendment would increase estimated testing costs by about 3.5
percent, or about $24,000 per year; average increased testing costs for individual firms
would range from about $45 to $162 per year. This assumes that testing would be
performed largely by third party laboratories, as required under the CPSIA for regulated

children’s products only.
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Comment: Three commenters (ISPA, Cloward, Whitson) expressed concern that
mattress manufacturers would incur unwarranted or excessive production costs. One
commenter (ISPA) indicated that the amendment could impose “major new costs” on
firms whose products previously complied but had to be redesigned to pass the
standard when tested with SRM 1196s.

Response: Because the staff-recommended technical amendment is intended to be
“safety neutral,” it would likely have no effect on the pass/fail performance of articles
subject to the standard. Design and production costs would increase only if mattresses
previously thought to comply failed the test with SRM cigarettes. There is no evidence
from CPSC experience or data provided by industry that this would result, so long as
the tests were conducted correctly with cigarettes that burn their full length. The
approximately $24,000 annual cost of the SRM cigarettes represents a small increase in

total testing costs, less than one cent per mattress produced under those tests.

Comment: One commenter (ISPA) suggested that under a 90 PFLB SRM,
manufacturers would incur costs in order to produce mattresses that complied with tests
using 100 PFLB cigarettes, so that the finished products would incorporate a
reasonable “margin of safety” beyond the minimum requirements of the standard. The
commenter stated that this was analogous to doubling the flame exposure time in the 16
CFR part 1633 open-flame test from 30 to 60 minutes.

Response: The staff-recommended amendment would more likely have the opposite
result; that is, a more repeatable ignition source in the test should improve the reliability
of the test results and lessen the need for manufacturers to build in a “margin of safety”
to account for test variability. This comment appears to confuse the relationship
between test material specifications and the stringency of the standard itself. The
“margin of safety” built into the production of mattresses would ordinarily be related to
the performance requirements prescribed in the standard for tested mattress samples.

If, however, test results were unreliable due to the variability of the test cigarettes,
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manufacturers might build mattresses that, for example, pass the test in more than the
minimum number of locations, or exhibit shorter-than-required char length results. The
SRM cigarette ignition source increases the likelihood of a successful test and
enhances the repeatability of test results, and it decreases the number of retests
necessary to determine compliance. A test cigarette that burns its full length would be
acceptable for the test, whether it was a 90 PFLB SRM or a 50 PFLB SRM cigarette.
Differences in the PFLB of test cigarettes are independent of the performance

requirements of either of the two mattress standards.

Additional Alternatives

Comment. One commenter (ISPA) recommended that the Commission revoke 16 CFR
1632 entirely, instead of amending it, based on the conclusion that the 16 CFR 1633
open-flame standard adequately reduces the smoldering ignition risk, and in view of the
recent decline in estimated cigarette fire losses. This comment recommended that the
Commission assess the benefits and costs of the entire standard when making any
changes, such as the SRM ignition source technical amendment.

Response: This staff-recommended amendment is limited to specifying an ignition
source to allow timely, continued testing under the existing smoldering standard. The
SRM cigarette amendment does not alter the test method and has no impact on the
level of benefits or costs associated with the standard. The Commission, in a separate
rulemaking, could consider whether to increase or decrease the stringency of the
standard in view of experience with 16 CFR 1633, or based on new information that

may be developed on the smoldering performance of mattresses.

Comment: One commenter (ISPA) recommended that the Commission complete
research on a surrogate ignition source before proceeding with the SRM cigarette

technical amendment.
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Response: The SRM cigarette specified in the staff-recommended technical

amendment will allow continued testing with a consistent-performing ignition source in

order to yield repeatable test results and to avoid confusion among manufacturers and

testing laboratories in establishing compliance with the Standard. Another, non-

tobacco-containing ignition source may result from planned future research activity.

Conclusions

Under the CPSC staff-recommended SRM cigarette technical amendment,

including its effective date:

the current industry testing procedure would continue without interruption;
uncertainty about the repeatability of test results would be reduced substantially;
the effectiveness of the standard would be unaffected;

aggregate testing costs to manufacturers and importers would increase by about
$24,000 per year, a negligible amount; and

there would be no significant impacts on small firms or other small entities.
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TAB C:

Draft Federal Register Notice, Consumer Product
Safety Commission, 16 CFR Part 1632 Standard for
the Flammability of Mattresses and Mattress Pads:
Technical Amendment
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DRAFT 9-7-11
[Billing Code 6355-01-P]
CONSUMER PRODUCT SAFETY COMMISSION
16 CFR Part 1632
CPSC Docket No. CPSC-2010-0105
Standard for the Flammability of Mattresses and Mattress Pads; Technical

Amendment

AGENCY: Consumer Product Safety Commission.

ACTION: Final rule.

SUMMARY:: The Consumer Product Safety Commission (“CPSC,” “Commission,” or
“we”) is amending its standard for the flammability of mattresses and mattress pads (16
CFR part 1632) to revise the ignition source specification in that standard. The ignition
source cigarette specified for use in the mattress standard’s performance tests is no longer
produced. The Commission is requiring a standard reference material cigarette, which
was developed by the National Institute of Standards and Technology, as the ignition
source for testing to the mattress standard.

DATES: The rule will become effective on [insert date 1 year after date of publication
in the FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Allyson Tenney, Office of
Compliance and Field Operations, Consumer Product Safety Commission, 4330 East
West Highway, Bethesda, MD 20814-4408; telephone (301) 504-7567;

atenney@cpsc.qov.

SUPPLEMENTARY INFORMATION:

A. Background
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1. The Current Standard and the Need to Change the Ignition Source

The Standard for the Flammability of Mattresses and Mattress Pads (“the
Standard”), 16 CFR part 1632, was initially issued by the U.S. Department of Commerce
in 1972 under the authority of the Flammable Fabrics Act (“FFA”), 15 U.S.C. 1191 et
seq. When the Consumer Product Safety Act (“CPSA”) created the Consumer Product
Safety Commission, it transferred to the Commission the authority to issue flammability
standards under the FFA.

The Standard sets forth a test to determine the ignition resistance of a mattress or
mattress pad when exposed to a lighted cigarette. Lighted cigarettes are placed at
specified locations on the surface of a mattress (or mattress pad). The Standard
establishes pass/fail criteria for the tests. Currently, the Standard specifies the ignition
source for these tests by its physical properties. These properties were originally selected
to represent an unfiltered Pall Mall cigarette, which was identified as the most severe
smoldering ignition source.

In January 2008, we learned that the R.J. Reynolds Tobacco Company planned to
stop producing unfiltered Pall Mall cigarettes (although it would continue to make a
reduced ignition propensity or “RIP” version). CPSC staff, mattress manufacturers, and
testing organizations were concerned about testing to the Standard if the specified
ignition source cigarettes were unavailable. Under an Interagency Agreement (“I1AG”)
with the CPSC, the National Institute of Standards and Technology (“NIST”) developed a
standard reference material (“SRM”) cigarette that could be used as the ignition source in
the Standard.

2. NIST’s Research
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Currently, the Standard requires that the ignition source for testing mattresses
“shall be cigarettes without filter tips made from natural tobacco, 85 £ 2 mm long with a
tobacco packing density of 0.270 + 0.02 g/cm*and a total weightof 1.1 + 0.1 g.” 16 CFR
1632.4(a)(2). This specification was intended to describe a conventional unfiltered Pall
Mall cigarette that was available when the Standard was developed. According to
research conducted by NIST’s predecessor, the National Bureau of Standards, in the
1970s, this specification was chosen in order to replicate the most severe smoldering
ignition source for testing mattresses and mattress pads. (See Loftus, Joseph J., “Results
of Temperature Measurements Made on Burning Cigarettes and Their Use as a Standard
Ignition Source for Mattress Testing,” NBS Memo Report, National Bureau of Standards,
June 18, 1971: and Loftus, Joseph J., “Back-Up Report for the Proposed Standard for the
Flammability (Cigarette Ignition Resistance) of Upholstered Furniture,” PFF 6-76,
NBSIR 78-1438, National Bureau of Standards, Gaithersburg, MD, June 1978.)

In January 2008, when we learned that R.J. Reynolds intended to stop producing
the unfiltered Pall Mall cigarettes, we sought an alternate ignition source that would have
the same burning characteristics as the ignition source specified in the Standard. Our
intention has been to find a replacement ignition source that would replicate the level of
safety of the ignition source specified in the Standard and would provide consistency in
testing. Under this approach, the Standard would maintain the same level of safety,
neither more nor less stringent. In August 2008, we entered into an IAG with NIST to
develop a new cigarette ignition source SRM that would fit these parameters.

There are no cigarette ignition test data to characterize the ignition propensity of

cigarettes from 1972, when the Standard was promulgated. In the absence of such data,



DRAFT 9-7-11
and consistent with the intent of the original Standard, NIST sought to identify the
highest ignition strength cigarette. NIST evaluated Pall Mall cigarettes of different
vintages (1992 through 2008) to determine the ignition strengths of the cigarettes that had
been used to test soft furnishings, such as mattresses. The NIST research strongly
indicated that the SRM is equivalent in ignition strength to the previous highest known
strength unfiltered Pall Mall cigarette.

In June 2009, NIST provided us with a report on its research, “NIST Technical
Note 1627: Modification of ASTM E 2187 for Measuring the Ignition Propensity of
Conventional Cigarettes” (Ref. 1). We used NIST’s research as the basis to establish
specific parameters for a new ignition source to be specified in the Standard.

After developing a standard procedure for determining the ignition strength of
cigarettes and assessing different vintage cigarettes, NIST recommended that the new
SRM cigarette meet the following specification:

o Nominal length: 83 mm = 2mm;

0 Tobacco packing density: 0.270 g/cm3 + 0.020g/cm3;

O Mass: 1.1g+0.1g¢;

o Ignition Strength: 70 Percent Full Length Burn (PFLB) to 95 PFLB using

ASTM E 2187, as modified in Section 4.2 of NIST Technical Note 1627; and

0 Non- “Fire-Safe Cigarette” (FSC)

The first three descriptors restate the physical requirements listed in the Standard
for the ignition source. The recommended ignition strength range reflects the three oldest
vintages of the Pall Mall cigarette tested by NIST. These vintages reflect the intent of the

Standard to represent a worst-case ignition source.
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B. Statutory Provisions

The FFA sets forth the process by which we can issue or amend a flammability
standard. In accordance with those provisions, we are revising the ignition source
specification in the Standard to require that the SRM cigarette developed by NIST be
used as the ignition source for testing under the Standard. As required by the FFA, we
published a proposed rule containing the text of the ignition source revision, alternatives
considered, and a preliminary regulatory analysis. 15 U.S.C. 1193(i). 75 FR 67047
(Nov. 1, 2010). To issue a final rule, the Commission must prepare a final regulatory
analysis and make certain findings concerning any relevant voluntary standard, the
relationship of costs and benefits of the rule (in this case, the ignition source revision),
and the burden imposed by the rule. Id. 1193(j). In addition, the Commission must find
that the rule: (1) is needed to adequately protect the public against the risk of the
occurrence of fire leading to death, injury, or significant property damage; (2) is
reasonable, technologically practicable, and appropriate; (3) is limited to fabrics, related
materials, or products which present unreasonable risks; and (4) is stated in objective
terms. 1d. 1193(b).

The Commission also must provide an opportunity for interested persons to make
an oral presentation concerning the rulemaking before the Commission may issue a final
rule. 1d. 1193(d). In the preamble to the proposed rule (75 FR at 67048), we requested
that anyone who wanted to make an oral presentation concerning this rulemaking contact
the Commission’s Office of the Secretary within 45 days of publication of this notice.
We did not receive any requests to make an oral presentation.

C. Response to Comments on the Proposed Rule
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We published a notice of proposed rulemaking in the Federal Register on
November 1, 2010. 75 FR 67047. We received five comments in response to the
proposal. Two comments were from industry trade associations: the International Sleep
Products Association (“ISPA”) and the National Textile Association (“NTA”). Two
comments were from individuals, and one comment was from the National Association
of State Fire Marshals (“NASFM”).

A summary of each of the commenter’s topics is presented, and each topic is
followed by our response. For ease of reading, each topic will be prefaced with a
numbered “Comment”; and each response will be prefaced by a corresponding numbered
“Response.” Each “Comment” is numbered to help distinguish between different topics.
The number assigned to each comment is for organizational purposes only and does not
signify the comment’s value or importance or the order in which it was received.
Comments on similar topics are grouped together.

1. The Use of SRM 1196

(Comment 1) One commenter agreed that we should specify SRM 1196 and
maintain the level of safety established by the original Standard, noting that “lowering the
strength of the ignition source would be tantamount to a policy decision by CPSC to
make the standard less effective, as it would reduce the level of resistance to smoldering
ignition sources currently required of mattresses and mattress pads.”

(Response 1) We agree that it is appropriate to specify SRM 1196 as the new
ignition source for 16 CFR part 1632. Incorporation of this SRM would be “safety-

neutral” and would not affect the stringency of the Standard.
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(Comment 2) Two commenters stated that we should consider the 2007-08 non-
RIP Pall Mall as the target for a “safety neutral” SRM cigarette because in NIST testing,
it exhibited a 30 percent to 50 percent full-length burn (PFLB). They argued that we are
effectively increasing the stringency of the Standard by using an SRM cigarette with a 90
percent PFLB.

(Response 2) The use of SRM 1196, which mimics the highest PFLB measured
by NIST among commercial cigarettes (the 1992 Pall Mall), does not alter the intent of
the Standard; rather, SRM usage ensures continuity of a reliably high PFLB with low
variability in the ignition source. This approach is consistent with the intent of the
Standard, and it means that the level of safety that the Standard has provided over the
years will remain the same.

The consistently high PFLB of SRM 1196 (70 percent to 90 percent PFLB) is key
to successful completion of the test to determine compliance with the Standard. To test
the smoldering ignition of mattresses and mattress pads under 16 CFR part 1632,
cigarettes are expected to burn their entire length. If a cigarette self-extinguishes during
testing, it must be replaced with a cigarette in another location of the same type of
construction feature. Tests using lower PFLB cigarettes would yield misleading results
that do not reflect the performance of the mattress being tested. Further, using an SRM
cigarette with a lower PFLB, such as the 2007-08 non-RIP Pall Mall, to meet the testing
requirements of 16 CFR part 1632, would require using more cigarettes to complete the
test, to the extent that self-extinguishing cigarettes would need to be replaced during the
test. In some cases, it may be impossible to complete a test if the cigarettes self-

extinguish consistently.
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(Comment 3) Three commenters stated that we should allow unfiltered RIP Pall
Malls or other lower heat- producing cigarettes that are commercially available on the
market to be used for testing to 16 CFR part 1632.

(Response 3) The Standard does not require that a commercial cigarette be used;
however, cigarettes that burn their full length are needed to complete the test. In 1972,
the unfiltered, 85 mm Pall Mall was identified as the most severe ignition source among
commercial cigarettes. SRM cigarettes, which are designed to exhibit consistent burning
behavior, did not exist at that time. NIST’s research demonstrates that the PFLB
performance of commercial cigarettes is subject to significant variability that can lead to
inconsistent test results. The use of SRM 1196, which mimics the highest PFLB
measured by NIST among commercial cigarettes (the 1992 Pall Mall), does not alter the
intent of the Standard; rather, SRM usage ensures continuity of a reliable ignition source
with a high enough PFLB to allow for completion of the test.

(Comment 4) One commenter suggested that we had insufficient information to
reject another existing SRM cigarette— NIST SRM 1082— (which is a RIP cigarette) as
the ignition source in the Standard. The commenter argued that we should allow NIST
SRM 1082 to be used in 16 CFR part 1632 instead of SRM 1196.

(Response 4) The purpose of specifying an SRM cigarette, which has been
certified by NIST to meet specifications, is to enhance repeatability of smoldering
ignition test results without changing the level of fire safety provided by the Standard.

State laws requiring “fire safe” cigarettes stipulate that such cigarettes meet an
established cigarette fire safety performance standard, based on ASTM E2187, Standard

Test Method for Measuring the Ignition Strength of Cigarettes. NIST SRM 1082 has a
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12.6 +3.3 percent PFLB and is intended for use by test laboratories to assess and control
their test method and apparatus to evaluate cigarette ignition propensity of RIP cigarettes
in accordance with ASTM E2187.

A cigarette with a low PFLB, like SRM 1082, would yield fewer successfully
completed tests for purposes of part 1632, resulting in the use of more cigarettes to
complete the test to determine compliance with the Standard. In addition, use of SRM
1082 would not represent a severe cigarette ignition source, and as such, would not be
consistent with the original Standard.

(Comment 5) One commenter suggested that we move ahead with development
of a surrogate smoldering ignition source that is not a cigarette.

(Response 5) SRM 1196 is a short-term solution to a longer-term issue.
Anticipating the need for a longer-term solution, we have entered into a new Interagency
Agreement with NIST to develop a surrogate ignition source. This project began in FY
2010.

(Comment 6) One commenter stated that SRM 1196 is an inappropriate ignition
source for upholstery fabric.

(Response 6) This regulatory proceeding pertains only to 16 CFR part 1632,
Standard for the Flammability of Mattresses and Mattress Pads. It does not apply to the
Commission’s upholstered furniture rulemaking (73 FR 11702 (March 4, 2008)).

2. The Effectiveness of Reduced Ignition Propensity (RIP) Cigarettes.
(Comment 7) Two commenters asserted that we did not properly consider the

potential of RIP cigarettes in reducing cigarette-ignited fires.



DRAFT 9-7-11

(Response 7) We are very interested in evaluating the potential of RIP cigarettes
to reduce cigarette-ignited fires when mattresses and mattress pads are the first item
ignited. In FY 2007, we began work on a Cigarette Ignition Risk (CIR) project. The goal
of the CIR project is to evaluate the change in the cigarette-ignited fire hazard presented
by RIP cigarettes. This project was deferred in FY 2009 and FY 2010, due to resource
constraints. We resumed the study in FY 2011. Results from the CIR study may inform
the agency’s development of a surrogate ignition source.

Although RIP cigarettes are designed to self-extinguish if left unattended, claims
that RIP cigarettes actually reduce cigarette-ignited fires have not been substantiated by
empirical state or national data. We have begun investigating the effect of RIP cigarettes
but have no test data or epidemiological evidence demonstrating that RIP cigarettes
decrease the number of reported incidences of smoldering ignitions of mattresses or
mattress pads. We are not aware of any published studies on the effectiveness of RIP
cigarettes that included testing of RIP and non-RIP cigarettes on commercially available
mattresses, mattress pads, or mattress mock-ups. If the mattress industry has sufficient
test data to support the hypothesis that RIP cigarettes consistently self-extinguish on 16
CFR part 1632- and part 1633-compliant mattresses, we would welcome the opportunity
to review that information.

All 50 states and Canada have adopted pass/fail criteria that will allow no more
than 25 percent of 40 tested cigarettes to burn their full length when tested in accordance
with ASTM E2187; this means that 10 out of every 40 tested RIP cigarettes are allowed
to burn their full length (i.e., not self-extinguish). Although this does not mean that 25

percent of commercial RIP cigarettes would be expected to fail the test, it suggests that
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zero PFLB is unlikely. The “worst-case” RIP cigarette would be one that burns its full
length exactly like a non-RIP cigarette. Further, commercial RIP cigarettes could exhibit
the same variability as observed among non-RIP cigarettes, thereby reducing reliability of
test results.

(Comment 8) One commenter noted that the report from the National Fire
Protection Association (“NFPA”), “The Smoking Material Fire Problem” (Hall, J.R. The
Smoking Material Fire Problem, National Fire Protection Association. Sept. 2010.

http://www.nfpa.org) stated that RIP cigarettes have the potential to reduce deaths and

injuries from cigarette-caused fires by 56 to 77 percent, compared to 2003 levels. The
commenter noted that this was not accounted for in the proposed rule.

(Response 8) The NFPA estimate is preliminary and will likely change when
2010 data are available. The NFPA report cited estimates that when fully effective, the
RIP cigarette laws should result in a 56 percent to 77 percent reduction in smoking
material fire deaths relative to 2003. NFPA produced this estimated range by comparing
the National Fire Incident Reporting System (“NFIR”) smoking material fire deaths
estimate from 2003 (the last full year before the first state implemented a RIP cigarette
law), to the estimate for 2008 (which is the most recent year for which it has estimates).
NFPA’s estimate incorporates a factor to adjust for the fact that only an estimated 21
percent to 29 percent of the population was under the RIP cigarette law in 2008. This
method adjustment adds uncertainty to the estimate. Measuring the reduction in fire
losses from 2003 to 2010 is more appropriate because in 2010, virtually 100 percent of
the population was effectively covered by the law, and no mathematical projection would

be necessary. Commission staff will use the 2010 estimate when it becomes available.
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3. The Cost of SRM 1196

(Comment 9) Two commenters stated that specifying SRM 1196 as the new
ignition source is not a modest change, and it may result in significant substantive
changes to 16 CFR part 1632 that could impose major new costs on mattress
manufacturers.

(Response 9) The purpose of SRM 1196 is to enhance repeatability and
reproducibility of test results, without changing the level of fire safety. Since the time we
issued the proposal, NIST has reduced the price of SRM 1196 from $239 for one carton
to $239 for two cartons, and this price reduction should help alleviate some cost
concerns. The total estimated annual cost of the technical amendment is approximately
$24,000, or less than one cent per mattress produced under those tests. This does not
represent a significant new cost to manufacturers. A discussion of the costs and benefits
is found in the Directorate for Economic Analysis Report: Final Regulatory Analysis:
Smoldering Ignition Source Draft Proposed Technical Amendment to the Flammability
Standard for Mattresses and Mattress Pads (16 CFR Part 1632).

(Comment 10) One commenter noted that the testing and certification
requirements of the Consumer Product Safety Improvement Act (CPSIA) would impose
additional testing cost burdens on mattress manufacturers and that these additional
CPSIA burdens would compound any cost increase related to revising the ignition source
provision in the Standard.

(Response 10) Although the CPSIA may impose testing and certification costs
on industry, both related and unrelated to the Standard, the revision to the ignition source

provision would have a negligible effect on such costs. The revision will increase
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aggregate estimated testing costs by about 3.5 percent, or about $24,000 per year; average
increased testing costs for individual firms would range from about $45 to $162 per year.
This assumes that testing would be performed largely by third party laboratories, as
required under the CPSIA for regulated children’s products only.

(Comment 11) Three commenters expressed concern that mattress
manufacturers would incur unwarranted or excessive production costs. One commenter
indicated that revising the ignition source provision could impose “major new costs” on
firms whose products previously complied but had to be redesigned to pass the Standard
when tested with SRM 1196.

(Response 11) Because the revision to the ignition source provision is intended
to be “safety neutral,” it would likely have no effect on the pass/fail performance of
articles subject to the Standard. Design and production costs would increase only if
mattresses previously thought to comply failed the test with SRM cigarettes. There is no
evidence from CPSC experience or data provided by industry that this would result, so
long as the tests were conducted correctly with cigarettes that burn their full length. The
approximately $24,000 aggregate annual testing cost of the SRM cigarettes represents a
small increase in total testing costs, ranging from about one-third to one cent per mattress
produced under those tests.

(Comment 12) One commenter suggested that under a 90 PFLB SRM,
manufacturers would incur costs in order to produce mattresses that complied with tests
using 100 PFLB cigarettes, so that the finished products would incorporate a reasonable

“margin of safety” beyond the minimum requirements of the Standard. The commenter
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stated that this was analogous to doubling the flame exposure time in the 16 CFR part
1633 open-flame test from 30 to 60 minutes.

(Response 12) Specifying SRM 1196 as the ignition source would more likely
have the opposite result; that is, a more repeatable ignition source in the test should
improve the reliability of the test results and lessen the need for manufacturers to build in
a “margin of safety” to account for test variability. The commenter may be confusing the
relationship between test material specifications and the stringency of the Standard itself.
The “margin of safety” built into the production of mattresses ordinarily would be related
to the performance requirements prescribed in the Standard for tested mattress samples.
If, however, test results were unreliable due to the variability of the test cigarettes,
manufacturers might build mattresses that, for example, pass the test in more than the
minimum number of locations or that exhibit shorter-than-required char length results.
The SRM cigarette ignition source increases the likelihood of a successful test and
enhances the repeatability of test results, and it decreases the number of retests necessary
to determine compliance. A test cigarette that burns its full length would be acceptable
for the test, whether it was a 90 PFLB SRM or a 50 PFLB SRM cigarette. Differences in
the PFLB of test cigarettes are independent of the performance requirements of either of
the two mattress standards.

4. The FFA, Regulatory Alternatives, and Other FFA Rulemakings

(Comment 13) One commenter argued that we failed to meet requirements of the
FFA in proposing this amendment to 16 CFR part 1632. The commenter stated that
section 4 of the FFA requires us to base our decision to amend our regulations on

research and investigation, and the commenter felt that the proposal had failed to do this.
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(Response 13) The proposed amendment is based on substantial research and
investigation conducted by NIST. In August 2008, we entered into an IAG with NIST to
develop a new cigarette smoldering ignition source. In June 2009, NIST provided a
report on its research, “NIST Technical Note 1627: Modification of ASTM E 2187 for
Measuring the Ignition Propensity of Conventional Cigarettes.” The research described
in this report was used to help develop SRM 1196. In July 2009, we posted NIST
Technical Note 1627 on our website to keep stakeholders informed of the progress of this
research and invite comments. We addressed the comments received on NIST Technical
Note 1627 in CPSC staff’s October 13, 2010, NPR Briefing Package, and the preamble to
the proposed rule also discussed the comments (75 FR at 67049). In addition, the staff
prepared initial and final regulatory analyses as required by section 4 of the FFA.

(Comment 14) The same commenter argued that we failed to consider all
regulatory alternatives and other standards relevant to amending 16 CFR part 1632.
Specifically, the commenter argued that we did not consider the extent to which 16 CFR
part 1633 renders part 1632 redundant, despite the fact that we have issued an Advance
Notice of Proposed Rulemaking (ANPR) to consider whether to revoke 1632 for this
reason.

(Response 14) We have a separate proceeding (70 FR 36357 (June 23, 2005)) to
consider whether to revoke 16 CFR part 1632. Issues related to the need for 16 CFR part
1632, in light of the existence of a separate mattress standard (16 CFR part 1633), are
appropriate for that proceeding and therefore, are outside the scope of this rulemaking.
This rulemaking is limited to revising the provision in 16 CFR part 1632 specifying the

ignition source for the flammability test required in the Standard.
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The Standard requiring mattresses to be resistant to cigarette ignition, 16 CFR
part 1632, took effect in 1973. Although smoldering ignition of mattresses (i.e., ignition
from cigarettes) has declined since that time, mattress fires ignited by small open flames
(such as lighters and candles) have continued to cause a significant number of deaths and
injuries. In 2006, we published a flammability standard directed at the hazard of open-
flame ignition of mattresses, 16 CFR part 1633, which took effect on July 1, 2007. In the
course of the rulemaking to develop 16 CFR part 1633, industry questioned whether there
would be overlap between the two mattress flammability standards, making continuation
of 16 CFR part 1632 unnecessary. To examine the issue of possible overlap between the
two standards, we published an ANPR for the possible revocation or amendment of 16
CFR part 1632, Standard for the Flammability of Mattresses and Mattress Pads in June
2005, and invited public comments (70 FR 36357 (June 23, 2005)). Some commenters
supported revoking the Standard, while others recommended careful review of the risks,
incident data, and benefits of the Standard before revocation is considered.

On October 20, 2005, the Sleep Product Safety Council (“SPSC”), which is a
safety division of the ISPA, met with CPSC staff to discuss issues associated with the
possible revocation or amendment of the Standard. At that meeting, ISPA/SPSC told us
of its plans to work with NIST on a research project to determine whether 16 CFR part
1632 was needed oncel6 CFR part 1633 became effective. In addition, ISPA and the
SPSC discussed plans for a research project with NIST to develop a predictive, small-
scale test for 1632. (The meeting log is at
http://www.cpsc.gov/library/foia/meetings/mtg06/MattressOct20.pdf. In 2009, ISPA

ended the research project at NIST due to problems with controlling standard test
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materials; the research was not completed, and no data were provided to CPSC from this
project. At this time, we are not aware of data indicating that 16 CFR part 1633
eliminates or sufficiently reduces the risk of injury from cigarette ignition of mattresses,
such that we could revoke 16 CFR part 1632.

(Comment 15) One commenter asserted that we misunderstand the purpose of 16
CFR part 1632 and that the rule should provide for an ignition source that represents
cigarettes that are commercially available today.

(Response 15) The commenter misunderstands the limited nature of this
rulemaking. Although we have authority to conduct the rulemaking that the commenter
suggests, the FFA does not require it, and it would be a different proceeding altogether.
In essence, the commenter wants us to reopen and reexamine the entire purpose of the
Standard to see whether a different Standard or different level of protection should be in
place than was established when the Standard was created in 1972. This approach would
require reevaluation of the level of risk that exists from cigarette ignition of mattresses.

In this proceeding, we are simply specifying a substitute ignition source for the
one that currently is specified but is no longer available; we are not changing the level of
protection or reevaluating the current level of risk. As discussed in the previous
response, the larger questions of the need for 16 CFR part 1632 and evaluation of the
current level of risk posed by cigarette ignition of mattresses are outside the scope of this
rulemaking.

(Comment 16) The same commenter suggested that we halt this proceeding and
act on industry’s request to revoke part 1632, issuing an interim rule to suspend part

1632.
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(Response 16) The question of revocation or revision of 16 CFR part 1632 in
light of 16 CFR part 1633 is the subject of a different rulemaking proceeding, and these
issues are outside of the scope of this rulemaking. If commenters have any data relevant
to that issue, they should provide it in connection with that rulemaking. In the meantime,
16 CFR part 1632 continues to be in effect. The ignition source specified in the Standard
is no longer available. The purpose of this proceeding is to amend the Standard to
specify a comparable ignition source so that reliable and representative testing can
continue under the current Standard.

(Comment 17) One commenter stated that we did not consider the potential
impact of our pending ANPR regarding the flammability of bedclothes.

(Response 17) On January 13, 2005, we published an ANPR (70 FR 2514) for a
possible standard to address open-flame ignition of bedclothes. Because only an ANPR
exists, there is no CPSC standard for the flammability of bedclothes. Therefore, there is
no basis for us to consider the impact that such a standard might have on this rule.

D. Description of the Revised Ignition Source Provision

We are revising the ignition source provision in the Standard, 16 CFR §
1632.4(a)(2), to specify a standard reference material based on research conducted by
NIST. The new SRM cigarette is designated SRM 1196. As discussed in section A.2 of
this preamble, based on NIST’s research, the new SRM cigarette meets the following
specification:

o Nominal length: 83 mm = 2mm;

o0 Tobacco packing density: 0.270 g/cm3 £ 0.020g/cm3;

0 Mass: 1.1g+0.1¢;
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o Ignition Strength: 70 Percent Full Length Burn (PFLB) to 95 PFLB, using
ASTM E 2187, as modified in Section 4.2 of NIST Technical Note 1627; and

0 Non-“Fire-Safe Cigarette” (FSC).

Section 1632.4(a)(2) states that SRM 1196 is available for purchase from the
National Institute of Standards and Technology, 100 Bureau Drive, Gaithersburg, MD,
20899.

E. Final Regulatory Analysis

Section 4(j) of the FFA requires that the Commission prepare a final regulatory
analysis when it issues a regulation under section 4 of the FFA and that the analysis be
published with the rule. 15 U.S.C. 1193(j). The following discussion extracted from the
staff’s memorandum titled, “Final Regulatory Analysis: Smoldering Ignition Source
Technical Amendment to the Flammability Standard for Mattresses and Mattress Pads
(16 CFR Part 1632)” (Ref. 2), addresses this requirement.

1. Market/Industry Information

Available U.S. Economic Census data in recent years show an estimated total
value of shipments of about $5 billion of mattresses and related sleep products (e.g.,
mattress pads, box springs, innerspring cushions, and air-flotation sleep systems).
Domestic employment for this category is estimated at about 20,000 workers. Industry
estimates indicate that the number of mattresses (including unconventional items, such as
futons, crib and juvenile mattresses, and sleep sofa inserts) shipped in the United States
residential market is roughly 25 million units annually. About 5 to 10 percent of this
total is comprised of imported products, including some imports marketed by the

domestic manufacturers. The proportion of imports for mattress pads is higher.
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An estimated 150 to 200 domestic firms produce new mattresses or mattress pads
in manufacturing facilities in the United States. An unknown, but potentially similar,
number of firms in the United States sell renovated mattresses, which may account for
2.5 million to 5 million units, or between 10 and 20 percent of mattresses sold. Thus,
there may be as many as approximately 400 manufacturing firms subject to 16 CFR part
1632. These firms comprise more than 600 production establishments. Larger
manufacturers may offer dozens of models, not counting different size designations (e.g.,
twin, full, queen, king) at any given time; new models may be introduced once or twice
per year. Many smaller firms market only a few models and make few, if any,
construction changes in a year.
2. Potential Benefits and Costs

The SRM cigarette described in the revised ignition source provision would have
approximately the same ignition strength characteristics as originally intended by the
Standard. The use of SRM cigarettes would not alter the stringency of the flammability
performance tests in the Standard, so the revised provision will not alter the test method
itself.

a. Potential Benefits

Because the revised ignition source provision is “safety-neutral,” mattresses that
pass or fail under the existing Standard would be expected to generate similar results
when the NIST-developed SRM is used. The level of protection provided by the
Standard would neither increase nor decrease as a result. Thus, there would be no impact

on the level or value of fire safety benefits derived from the 16 CFR part 1632 Standard.
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However, there would be potential benefits that are not readily quantifiable.
Currently, manufacturers and testing laboratories do not have access to continued
supplies of test cigarettes other than RIP Pall Mall cigarettes. Existing inventories of
conventional Pall Mall cigarettes have been depleted or exhausted. Many industry
representatives have requested guidance on the issue of which cigarette to use in testing.

Even if continuing supplies of conventional test cigarettes were available, the
variability in cigarette performance described in the NIST research may lead to an
unacceptably low level of test outcome reproducibility. This is causing uncertainty
among testing firms, and among manufacturers and importers certifying compliance with
the Standard. These firms have expressed concern that tests conducted by the CPSC and
by industry may not be comparable. This inconsistency could lead to unnecessary
additional testing. Specifying the SRM cigarette would reduce inconsistency and
uncertainty for industry, testing laboratories, and the CPSC.

b. Potential Costs

Currently, manufacturers incur testing costs related to 16 CFR part 1632
whenever new mattress models are introduced that either: (1) are of new construction, or
(2) have new tickings that may influence cigarette ignition resistance. Larger
manufacturers may introduce 20 or more new constructions or ticking substitutions each
year. Smaller producers and renovators probably introduce fewer items or rely on
prototype developers for multiple models. Assuming that qualified prototypes are
developed for all new constructions and ticking substitutions to demonstrate compliance,

a range of estimates for annual prototypes and ticking substitutions can be used to project
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potential costs associated with the proposed amendment to incorporate SRM cigarettes
into the Standard.

Pre-Amendment Testing Costs. For most mattress models that require some kind
of testing, the testing cost per model to manufacturers is comprised chiefly of: (1) the
resource costs of producing the mattresses used for destructive testing, including shipping
to a test laboratory; and (2) the laboratory’s fee for the testing service, which includes
photographic and other records prepared by the test laboratory, as well as the cigarettes
consumed in testing.

The cost of mattresses consumed in prototype testing may amount to
approximately $400 for a typical two-mattress test series (although the range can go
much higher, to more than $1,000 per mattress for low-volume, specialty items).
Prototype test charges reported by third party testing laboratories can vary widely,
especially by location. For example, charges for tests performed in China tend to be
significantly lower than charges for tests performed in the United States. Overall, these
charges, which include the cost of the test cigarettes, may average about $250 per
prototype (labor and material costs for manufacturers to perform their own tests may be
similar). Thus, the current average total cost per mattress prototype may be roughly $400
+ $250 = $650. A ticking substitution test is simpler and much less expensive, requiring
only small samples of ticking material, a reusable small-scale test apparatus, and a
smaller number of cigarettes; the average total cost may be around $50.

Testing costs incurred for prototypes and ticking substitutions can be allocated
over a production run of mattresses. The cost per unit may vary with production volume,

the mix of tests performed, and other factors. The examples below incorporate
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assumptions based on discussions with industry representatives. These examples

illustrate some possible baseline cost differences for larger versus smaller firms:

Typical example for a medium-to-large producer:

e 20 new models: 5 new constructions + 15 new tickings

e 5 prototype tests @ $650 each = $3,250

e 15 ticking substitution classification tests @ $50 each = $750
e Total base year cost = $3,250 + $750 = $4,000

e Baseline testing cost for production run of 50,000 units = $0.08 per unit

Typical example for a smaller producer:

e 5new models: 2 new constructions + 3 new tickings

e 2 prototype tests @ $650 each = $1,300

e 3 ticking substitution classification tests @ $50 each = $150
e Total base year cost = $1,300 + $150 = $1,450

e Baseline testing cost for production run of 5,000 units = $0.29 per unit

These examples reflect the likely average annual testing costs to industry,
assuming reasonably full compliance with 16 CFR part 1632. Thus, approximate
baseline testing costs for the largest 50 mattress manufacturers combined would be about
50 x $4,000 = $200,000 annually; testing costs for the remaining 350 firms would be
about 350 x $1,450 = $507,500. Thus, total estimated baseline testing costs may be about

$200,000 + $507,500 = $707,500 per year.
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Costs Per Firm Associated With The Revised Ignition Source Provision. The only
cost increase associated with revising the ignition source provision to specify SRM 1196
is related to the SRM cigarettes. The list price of SRM cigarettes from NIST is $239 for
a two-carton minimum order, or about $120 per carton, plus shipping. A carton contains
200 cigarettes, or 10 packs of 20. Shipping charges range from $10 to $55 per order, or
about $1 to $5 per carton for a typical 10-carton order. Thus, the estimated total average
cost of the SRM cigarettes would be up to about $125 per carton. After we proposed the
amendment to the Standard, NIST reduced the price of SRM 1196 by about half, to
reduce the potential cost burden on industry. Testing laboratories and others can obtain
(RIP) Pall Mall cigarettes currently on the market for regionally varying prices of $60 to
$100 per carton. Thus, the cost of cigarettes to parties performing tests may rise from a
level of approximately $6 to $10 per pack, to approximately $12.50 per pack,
representing an increase of about $2.50 to $6.50 per pack.

Under the protocol in 16 CFR part 1632, new packs of cigarettes are opened for
each test sequence. A new prototype or confirmatory test consumes about two packs, and
a ticking substitution test consumes about one pack. Assuming an increased cost per
pack of $12.50 — 6 = $6.50, the average cost of performing the tests could increase by 2 x
$6.50 = $13 per prototype and $6.50 per ticking substitution. This represents a 2 percent
increase ($13/$650) in average total resource costs per prototype, and a 12 percent
increase ($6.50/$50) in average resource costs per ticking substitution.

In the above “typical producer” examples, the larger firm with 20 new models
would incur increased prototype costs of 5 x $13 = $65, plus increased ticking

substitution costs of 15 x $6.50 = $97.50, for a total annual increase of $65 + $97.50 =
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$162.50 (about 4 percent of the firm’s overall $4,000 annual testing cost). Over a 50,000
unit production run, the cost would be $0.003 (i.e., about one-third of one cent) per unit.
The smaller firm with five new models would incur increased prototype costs of 2 x $13
= $26 and increased ticking substitution costs of 3 x $6.50 = $19.50, for a total annual
increase of $26 + $19.50 = $45.50 (about 3 percent of the firm’s overall $1,450 annual
testing cost). Over a 5,000 unit production run, the increased testing cost would be
$0.009 (i.e., about one cent) per mattress.

In summary, the expected additional cost of testing related to the revised ignition
source provision may range from about $45.50 to $162.50 per firm. The cost over a
production run could range from about one-third to one cent per mattress produced under
those tests. The distribution of this projected cost among manufacturers and testing
laboratories is uncertain because some test laboratories may choose to pass on their
increased costs— in the form of higher test fees—to manufacturers, while others may
not. Even if all such costs were passed on to manufacturers, it is unlikely that there
would be a noticeable effect on wholesale or retail mattress prices.

Aggregate Costs Associated With Revising the Ignition Source Provision. There
may be as many as 200 new product manufacturers and 200 renovators, for a total of
about 400 firms. The largest 50 firms are assumed to have 20 new models (50 x 20 =
1,000 models to be tested), and the remaining 350 firms to have five new models (350 x 5
= 1,750 models to be tested), for a total of 1,000 + 1,750 = 2,750 models to be tested.
The aggregate annual cost of specifying SRM 1196 as the ignition source in the Standard

will vary with the number of new prototypes and ticking substitutions. A point estimate
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can be developed using the pre-amendment baseline examples above and the best
available information on these variables.

Using the baseline assumptions for new prototypes versus ticking substitutions,
the 50 largest firms would have an average of five prototypes each (for a total of 5 x 50 =
250) and the remaining 350 smaller firms would have two prototypes each (for a total of
2 x 350 = 700); thus, the overall number of prototypes to be performed would be 250 +
700 = 950. The number of ticking substitutions would be 15 each for the larger firms (for
a total of 15 x 50 = 750) and three each for the smaller firms (for a total of 3 x 350 =
1,050); the overall number of ticking substitutions would be 750 + 1,050 = 1,800.

At two packs of cigarettes per prototype and one pack per ticking substitution, the
estimated quantity consumed in testing would be 2 x 950 = 1,900 for prototypes and
1,800 for ticking substitutions, for a total of 1,900 + 1,800 = 3,700 packs. At an increase
of $6.50 per pack, the estimated total resource cost would be 3,700 x $6.50 = $24,050.
This point estimate represents an unweighted average increase of about 3.5 percent of the
estimated $707,500 aggregate annual industry testing costs related to 16 CFR part 1632.
For annual production of about 25 million mattresses sold in the U.S., the estimated
overall average cost is less than one-tenth of one cent per production unit. The recent
reduction in the price of SRM 1196 cigarettes by about half reduces the estimated total
cost from what was calculated for the proposed amendment by about two-thirds.

In addition to the projected costs to industry, the CPSC and other government
agencies (e.g., the California Bureau of Home Furnishings & Thermal Insulation and the
Canadian Ministry of Health) would likely purchase small quantities of SRM cigarettes

from NIST for compliance testing and related research. Thus, these federal and other
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government agencies may incur minor costs, depending on the numbers of tests these
organizations may perform in any given year.

The effective date of the rule is one year from the date of publication in the
Federal Register. Typically, new mattress models are introduced once or twice per year.
The effective date would allow this product cycle to proceed without potential disruption
or additional testing costs.

In summary, revising the ignition source provision in the Standard to specify the
SRM cigarette is not expected to have a significant impact on expected benefits or costs
of the Standard in 16 CFR part 1632. Resource costs may amount to roughly $24,000 per
year. The revision would, however, reduce test variability and uncertainty among
manufacturers subject to the Standard and among testing organizations. Both the
expected benefits and likely economic costs are small, and the likely effect on testing
costs per new prototype mattress or ticking substitution would be minor, especially when
the projected cost is allocated over a production run of complying mattresses.

3. Regulatory Alternatives

The Commission considered two basic alternatives: (1) specify a different SRM
cigarette, with the approximate lower ignition strength of an RIP cigarette; or (2) take no
action on the smoldering ignition source issue.

Neither of these two alternatives would likely have a substantial economic impact.
There would, however, be some relative differences in terms of resource costs and
potential effects on the level of benefits the Standard affords. The advantages and
disadvantages of these two basic alternatives are discussed immediately below.

a. Alternate SRM
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Under this first alternative, the Commission could amend the Standard to specify
a different, lower ignition propensity SRM cigarette. Such an SRM would presumably be
closer in ignition strength to the “worst-case” RIP cigarettes currently on the market.

There are three possible advantages to specifying an alternative SRM: (1) the
problem of test repeatability and reproducibility would be addressed, as it is by
specifying SRM 1196; (2) an alternative SRM might better approximate average ignition
propensity of commercial cigarettes; and (3) currently, there is a low-ignition propensity
SRM (SRM 1082) developed by NIST for use by state regulators in assessing the
compliance of RIP cigarettes.

There are three possible disadvantages to specifying an alternative SRM. First,
there are no data to establish that a low-ignition propensity SRM would be equivalent or
“safety neutral.” Moreover, the reliability of mattress test results may not be improved if,
for example, only 50 percent of SRM cigarettes burned their full length. It is unknown
whether more mattress construction prototypes would pass the test using a lower ignition
propensity SRM than they do now with commercial cigarettes. Thus, the impact on
mattress production costs is uncertain.

The second possible disadvantage is that the two known technical approaches to
developing a lower ignition propensity SRM appear to be incompatible with the test in 16
CFR part 1632. Under existing state regulations, all known commercial RIP cigarettes
incorporate banded paper that is designed to impede full-length burns. The test in 16
CFR part 1632 measures mattress ignitions resulting from full-length cigarette burns and
allows up to three relights per cigarette to achieve a full length burn. It is likely that

either: (1) many low-ignition propensity cigarettes would be wasted in completing the
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test; or (2) the test could not be reliably completed using banded-paper, self-
extinguishing cigarettes. Additionally, although the existing SRM 1082 (which
represents a RIP cigarette) does not use banded-paper technology, it would have the same
impracticalities as the banded-paper cigarette under the current Standard. The low
ignition propensity design of the existing SRM 1082 is intended to yield a 12 to 15
percent full length burn rate (i.e., the cigarettes are made to self-extinguish 85 to 88
percent of the time). Because this SRM is intended to be used as a calibration tool for
cigarette manufacturers subject to state regulations, it is purposely designed to represent a
minimal-ignition propensity target, rather than a typical or representative RIP-ignition
propensity. Clearly, it would not represent a “worst-case” RIP cigarette. Further, SRM
1082 does not meet the specified physical criteria for cigarette length and density; so
these cigarettes are physically unlike the current test cigarette or current RIP cigarettes.

The third possible disadvantage is that the properties of a new SRM that would
mimic the ignition behavior of “worst case” RIP cigarettes have not been characterized.
The “worst case” RIP cigarette would be one that burns its full length and may, therefore,
be similar to its non-RIP counterpart. Insufficient research exists to support a new and
different, low-ignition propensity SRM; and a variety of as-yet-unknown modifications to
the test method in 16 CFR part 1632 would likely be needed to incorporate such an SRM.
The time and cost to develop a new SRM is undetermined, but the existing concern about
the short-term availability of a consistent ignition source would not be resolved.

Thus, while a lower ignition strength SRM cigarette may be technically feasible,
there is no readily available SRM alternative that would address the need for a consistent,

“safety-neutral” ignition source.
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b. No Action

Under the second alternative, the ignition source specifications in the Standard
would remain unchanged. Manufacturers and testers would remain free to conduct tests
with any available cigarettes, including RIP Pall Malls, which meet the existing physical
parameters.

The possible advantage of the Commission taking no action is that the projected
minor increase in resource costs of testing would not be incurred.

The possible disadvantage of the Commission taking no action would be that the
basic issue of test result variability due to differences in cigarettes would not be
addressed, and the uncertainty and confusion surrounding the reliability of tests for
compliance with 16 CFR part 1632 would not be reduced. Manufacturers and testing
firms may continue to conduct tests that are either wasteful (in terms of extra RIP
cigarettes required to complete a test) or have irreproducible results.

In summary, there are no readily available, and/or technically feasible,
alternatives that would have lower estimated costs and still address the need for a
consistent ignition source that retains the “safety-neutral” approach of the proposed
amendment.

F. Regulatory Flexibility Act Certification

Under the Regulatory Flexibility Act (“RFA”), 5 U.S.C. 601 et seq., an agency
that engages in rulemaking generally must prepare initial and final regulatory flexibility
analyses describing the impact of the rule on small businesses and other small entities.

Section 605 of the RFA provides that an agency is not required to prepare a regulatory
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flexibility analysis if the head of an agency certifies that the rule will not have a
significant economic impact on a substantial number of small entities.

As discussed in the preamble to the proposed rule (75 FR at 67052-53), the
Commission determined that, although almost all mattress manufacturers would be
considered small firms under the U.S. Small Business Administration’s fewer-than-500-
employees definition, the proposal would have little or no effect on small producers. The
design and construction of existing, compliant mattress products would remain
unchanged, and the resource cost increase of using SRM cigarettes would represent a
minimal increase in total testing costs. On this basis, the Commission preliminarily
concluded that the proposed rule would not have a significant impact on a substantial
number of small businesses or other small entities. We received no comments
concerning the impact of the proposal on small entities, and we are not aware of any
other information that would change the conclusion that the rule will not have a
significant impact on a substantial number of small businesses or other small entities. In
fact, after we published the proposed rule, NIST lowered the cost of SRM 1196.

This revision of the ignition source provision in the Standard would keep the
current mattress test procedure in place but would require that entities performing
cigarette ignition tests purchase and use SRM cigarettes at a higher cost than commercial,
non-SRM cigarettes. No additional actions would be required of small entities. As
discussed in the cost analysis section above, the costs would be borne by mattress
manufacturers and importers that perform (or pay fees for) compliance testing. The
estimated average increase in testing and certification costs is about $63 per small firm,

or less than one cent per production unit. This represents less than one-hundredth of one
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percent of small firms’ average gross revenues. Thus, while almost all mattress
manufacturers would be considered small firms, the ignition source revision would not
have significant impacts on small firms.
G. Environmental Considerations

As noted in the preamble to the proposed rule (75 FR at 67053), the
Commission’s regulations state that amendments to rules providing performance
requirements for consumer products normally have little or no potential for affecting the
human environment. 16 CFR 1021.5(c)(1). Nothing in this rule alters that expectation.
Therefore, because the rule would have no adverse effect on the environment, neither an
environmental assessment nor an environmental impact statement is required.
H. Executive Orders

According to Executive Order 12988 (February 5, 1996), agencies must state in
clear language the preemptive effect, if any, of new regulations. The rule will revise one
provision of a flammability standard issued under the FFA. With certain exceptions that
are not applicable in this instance, no state or political subdivision of a state may enact or
continue in effect “a flammability standard or other regulation” applicable to the same
fabric or product covered by an FFA standard if the state or local flammability standard
or other regulations is “designed to protect against the same risk of the occurrence of
fire,” unless the state or local flammability standard or regulation “is identical” to the
FFA standard. See 15 U.S.C. 1476(a). The rule would not alter the preemptive effect of

the existing mattress standard.
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Thus, the rule would preempt nonidentical state or local flammability standards
for mattresses or mattress pads designed to protect against the same risk of the occurrence
of fire.
I. Effective Date

Section 4(b) of the FFA (15 U.S.C. 1193(b)) provides that an amendment of a
flammability standard shall become effective one year from the date it is promulgated,
unless the Commission finds for good cause that an earlier or later effective date is in the
public interest, and the Commission publishes the reason for that finding. Section 4(b) of
the FFA also requires that an amendment of a flammability standard shall exempt
products “in inventory or with the trade” on the date the amendment becomes effective,
unless the Commission limits or withdraws that exemption because those products are so
highly flammable that they are dangerous when used by consumers for the purpose for
which they are intended. We conclude that a one-year effective date is appropriate to
ensure ample time for the product cycle and continuing availability of SRM cigarettes
from NIST. Therefore, the revised ignition source provision of the Standard will become
effective one year after publication in the Federal Register.
J. Findings

Section 4(a), (b) and (j)(2) of the FFA require the Commission to make certain
findings when it issues or amends a flammability standard. The Commission must find
that the standard or amendment: (1) is needed to adequately protect the public against the
risk of the occurrence of fire leading to death, injury, or significant property damage; (2)
is reasonable, technologically practicable, and appropriate; (3) is limited to fabrics,

related materials, or products which present unreasonable risks; and (4) is stated in
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objective terms. 15 U.S.C. 1193(b). In addition, the Commission must find that: (1) if an
applicable voluntary standard has been adopted and implemented, that compliance with
the voluntary standard is not likely to adequately reduce the risk of injury, or compliance
with the voluntary standard is not likely to be substantial; (2) that benefits expected from
the regulation bear a reasonable relationship to its costs; and (3) that the regulation
imposes the least burdensome alternative that would adequately reduce the risk of injury.

The scope of this rulemaking is limited to revising the ignition source provision in
the Standard. The Commission is not making any other changes to the Standard.
Therefore, the findings relate only to that revision and not to the entire Standard. These
findings are discussed below.

The amendment to the Standard is needed to adequately protect the public against
unreasonable risk of the occurrence of fire. The current Standard specifies as the ignition
source cigarettes that are no longer being produced. In order for the Standard to continue
to be effective (and for labs to test mattresses and mattress pads to determine whether
they comply with the Standard), it is necessary to change the ignition source
specification. The revision of this provision is necessary to ensure that testing is reliable
and that results will not vary from one lab or manufacturer to another. Such variation
would be likely if labs or manufacturers were able to use different ignition sources that
have similar physical properties but different burning characteristics.

The amendment to the Standard is reasonable, technologically practicable, and
appropriate. The revision to the ignition source provision is based on technical research
conducted by NIST, which established that the SRM cigarette is capable of providing

reliable and reproducible results in flammability testing of mattresses and mattress pads.
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SRM 1196 represents an equivalent, safety-neutral ignition source for use in testing to
establish compliance with the Standard.

The amendment to the Standard is limited to fabrics, related materials, and
products that present an unreasonable risk. The revision of the ignition source provision
will not make any changes to the products to which the Standard applies.

Voluntary standards. There is no applicable voluntary standard for mattresses.
We are amending an existing federal mandatory standard.

Relationship of benefits to costs. Revising the ignition source provision in the
Standard to specify SRM 1196 will allow testing to the Standard to continue without
interruption, will maintain the effectiveness of the Standard, and will not significantly
increase testing costs to manufacturers and importers of mattresses and mattress pads.
Thus, there is a reasonable relationship between benefits and costs of the amendment.
Both expected benefits and costs are likely to be small. The likely effect on testing costs
would be minor, approximately one-third to one cent per mattress produced under those
tests.

Least burdensome requirement. No other alternative would allow the Standard’s
level of safety and effectiveness to continue. Thus, the revision to the ignition source
provision specifying SRM 1196 imposes the least burdensome requirement that would
adequately reduce the risk of injury.

K. Conclusion

For the reasons discussed above, the Commission finds that revising the ignition

source provision in the Standard (16 CFR part 1632) to specify SRM 1196 as the ignition

source is needed to adequately protect the public against the unreasonable risk of the
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occurrence of fire leading to death, injury, and significant property damage. The
Commission also finds that the amendment to the Standard is reasonable, technologically
practicable, and appropriate. The Commission further finds that the amendment is
limited to the fabrics, related materials, and products that present such unreasonable risks.
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List of Subjects in 16 CFR Part 1632
Consumer protection, Flammable materials, Labeling, Mattresses and mattress

pads, Records, Textiles, Warranties.

For the reasons given above, the Commission amends 16 CFR part 1632 as
follows:
PART 1632 — STANDARD FOR THE FLAMMABILITY OF MATTRESSES AND
MATTRESS PADS (FF 4-72, AMENDED)

1. The authority citation for part 1632 continues to read as
follows:

Authority: 15 U.S.C. 1193, 1194; 15 U.S.C. 2079(b).

36



DRAFT 9-7-11

2. Section 1632.4 is amended to read as follows:
Sec. 1632.4 Mattress test procedure.

@* * =

(2) Ignition source. The ignition source shall be National Institute of Standards
and Technology (“NIST”) Standard Reference Material (“SRM”) 1196, available for
purchase from the National Institute of Standards and Technology, 100 Bureau Drive,
Gaithersburg, MD 20899.

* * * * *

Dated:

Todd A. Stevenson, Secretary
Consumer Product Safety Commission
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